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JOSEPH A. VANCE, 
called as a witness on behalf of defendants, being 
first duly sworn, was examined and _ testified as 
follows: 
The Clerk: Will you state your name? 
A. Joseph A. Vance, Seattle. 


Direct Examination 

Q. By Mr. Hinckle: Mr. Vance, you were a 
director of Mutual Gold Corporation, were vou, on 
August 6, 1938? A. Yes. 

Mi. Abel: Speak up, speak up, please. 

A. Yes. 

Q. By Ma. Hinckle: You had been a director 
for some years before that, had you not? 

A. Yes, sir. 

Q. You remained one until September the 19th, 
1938, did yon not? 

"A. J think it was September the 19th; August 
19th or September 19th. 

Q. It was about that date. That is close enough 
as far as 1 am concerned. You had read the pro- 
posed Garbutt contract, had you, Mr. Vance, before 
it was approved by the board of directors? 

Pee or lt don ¢ tin so, 

@. J will show you here a 4-page letter which 
does not bear date but which, as a matter of fact, 
was sent out about [327] September the 12th, 1938 
and which bears or apparently bears your signature, 
and ask you if that is vour signature, Mi. Vanee? 

A. Yes. 
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Q. Did you write this letter by yourself or did 
vou have some assistance in writing it? 

A. Well, I might have had a little assistance. 

Q. Who gave you the assistance? 

A. I am not certam, but I think it, was7Mir 
Abel. I wrote most of the letter myself. 

Q. This is addressed, as you will note, to the 
“Stockholders of Mutual Gold Coxporation.’’ Did 
you cause that to be sent out to the stockholders of 
the Mutual Gold Corporation, Ma. Vance? 

A. Yes; 

Q. Isn't it true that von sent this out for the 
purpose of acquainting thei with your objections 
to the Garbutt contract ? A. Yes. [828] 

Mr. Hinckle: I will offer it as Defendants’ ex- 
hibit. 

The Clerk: 3B. 


DEFENDANTS’ EXHIBIT B 
(Post card addressed to) 
Mr. A. P. Bateham, 
424 Svinous Block, 
Spokane, Wash. 


PROKY 


Know All Men by These Presents that I, the 
undersigned, do hereby constitute and appoint A. P. 
Batehanpor Ke PP. Wocdworthtor.... 2 
my true and lawful attorney to represent ine at the 
Special Meeting of Stockholders’ of Mutual Gold 
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(Defendants’ Exhibit B continued.) 
Corporation to be held on the 24th day of Septem- 
ber, 1938, at eleven o’clock A. M., at the office of the 
Company, 401 Fernwell Building, Spokane, Wash- 
ington, and I do hereby revoke any and all proxies 
by me heretofore given; and I do hereby direct my 
said proxy to vote against the Garbutt contract, and 
do hereby otherwise authorize and empower my said 
proxy to vote at said meeting and at any adjourn- 
ment or adjournments thereof for me, and in my 
hame and stead, upon the stock now standing in my 
name on the books of the said Company, hereby 
giving and granting unto my said attorneys, and 
each of them, full power of substitution and all the 
power that I should possess if personally present 
at such meetings. 

Witness my signature this .000000.. day of Sep- 
tember, 1938. 


Witnessed by: 


(Date, sign and mail at once) 
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[Sent out to Stockholders of Mutual Gold from 
Seattle (not at company’s expense) | 


[Sent with Fuson’s letter of 1-2-40] 
(Not dated) 
(Sent about 9/12/38) 


Stockholders of Mutual Gold Corporation. 


Dear Stockholder: 


I became actively interested in the Mutual Gold 
Corporation in the Spring of 1936, when I was 
made General Manager of the Company. At this 
time the Company was out of funds and had obli- 
gations to meet which included the completion of 
the mill. I, at that time, agreed to underwrite an 
issue of $30,000.00 in production notes and stock to 
complete the mill and put it into production. I 
asked to be made General Manager as I wanted to 
know where my money was being spent, and how. 
My original estimate of the cost of completing this 
mill would have stood correct at $80,000.00 if it had 
not been for the fact that the mime had been so 
poorly managed previously that the followimg itenis, 
‘which I did not know about, had to be repaired: 


Approximate 

iL. TREGEIVS phomaltto: CVC es ee ee $ 700.00 
2. Replacement of frozen water pipe (4000 feet) 1,600.00 
Soe Re an San Oar ok msi an ene eee 840.00 
4. New pipestor amine. =... ee 180.00 
5. Hauling sof sane... eee eee 25.00 
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(Defendants’ Exhibit B continued.) 
6. New pipe to cook house and mill... 790.00 


7. Other cost for office expense which was not 
fioured in the cost of erecting the mill: 


SIEGE! CN Oe) 01S) eee ne 2,810.00 
COUN SECC a oe os ee 1,403.85 
fase: nee mee eo Ss ee 748.30 

ROtaliek eee $9,057.15 


The additional money necessary to complete the 
mill, in the amount of $8,000.00, I advanced per- 
sonally on open account. Again, when the November 
Ist, 1987, payment on the contract of $10,000.00 was 
due, My. Ferbert and Russel Collins begged me to 
advance the money to save the property, for which 
f wrote my personal check. 

The Directors of Mutual Gold Corporation sug- 
gested that Mr. M. J. Keily be made superintendent 
of the Mine. Mr. Keily was a representative of the 
Mine looking out for the mterests of the owners and 
at the same time superintendent of our Aline. 

In the fall of 1987, while the property was in 
operation, I was there personally on the ground and 
the mill showed a gross return of around $10,000.00 
per month, which left a small balance for profit. I 
told Mia. IKeily at that time I could see no reason 
why the Mine should not produce the equivalent of 
that every month as I knew it could be done if it 
were properly worked. 
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About this time they were having trouble with 
stacking of the tailings. I suggested that three set- 
thng dams be put in but Mr. Keily, against my 
orders, spread them over the hillside. This made it 
iupossible for us to recover anything from the tail- 
ings and at the same time caused some water 
pollution to a stream below us. 

Every engineer and all the members of the Board 
of Directors who have looked at the property were 
of the opinion that we had free milling ore. Abr. 
Keily, the mining superintendent, was no exception. 
I asked him and Mr. Haley, the millman, in the 
fall of 1937 if we should not take samples of heads 
and tails to see what possible loss we were having. 
My. Keily made the statement that he knew what 
they were getting out of the mill and that they were 
recovering all that could be expected. However, 
assavs were taken which proved unreliable as Mb. 
Haley, who had taken the samples, had no doubt 
made several mistakes as in some cases the tails ran 
higher than the heads. These returns were not 
known until the snow get in. If the tails were vun- 
ning out of proportion to what they should, the 
question would be whether to shut down or to oper- 
ate and develop further ore reserves. Mr. Keily, 
Ferbert, Collins and other members of the Board 
were firm in the belief that the thing to do would 
be to develop a greater tonnage. The work was con- 
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(Defendants’ Exhibit B continued.) 
tinued and it is true that a Mine has been developed 
due to the operation last winter. 

No further samplings were taken until the next 
spring when I convineed the Board of Directors the 
smart thing for us to do would be to take a compe- 
tent engineer down on the property and make a re- 
port to us as to the amount of ore we had in sight, 
the value per ton of recovery we had made and what 
our loss was. No one knew what the loss of the 
tailings was until after the engineer, Ma. Cole, had 
made his report m June. This report, by the way, 
has been the only thorough and finished report that 
has ever been made on the property, the general 
substance of which was given in the annual report 
of the President and by My. Cole himself, at the 
stockholders’ meeting in Spokane on August 6th, 
1938. 

In the first part of May, Mv. Keily shut the mill 
down because of the runoff of the snow carrying 
the tailings down the hill and polluting the stream 
below. 

Immediately after the report was finished, I de- 
cided the only thing for the Mutual Gold to do 
would be to put the Mine into production this sum- 
mer ag there was a $10,000.00 payment due on the 
contract November 1, 1938, and as it would cost 
another $10,000.00 to $20,000.00 to carry on through 
the winter. In addition to that if the mill were put 
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(Defendants’ Exhibit B continued.) 
into production, there would be a year’s time saved 
due to inaccessibility to the Mine during the winter 
months. 

Several large mining concerns were contacted by 
myself and the Directors to make a sale of one-half 
interest or better in the Mutual Gold Corporation 
and its property, so that sufficient money would be 
raised to insure the erection of a large mill and 
cyanide plant and enough funds to take care of the 
outstanding obligations of approximately $22,000.00. 
It soon became evident that we could not interest 
any one in this proposition and in order to assure 
the completion of the mill and power line and have 
sufficient money for supplies my son, Lloyd J.’ 
Vance, made a proposal that he would personally 
guarantee up to $70,000.00, sufficient funds to do the 
same. This proposition has been more fully described 
in the President's letter to the stockholders of 
July 20th. 

The Board of Directors recommended the accept- 
ance of this proposal and called a meeting of the 
stockholders for August 6th, 1988, to ratify it. The 
two-thirds majority of the stock was represented 
which gave the Board of Directors the authority to 
make a deal with Lloyd J. Vance, or any different 
deal that they saw fit. 

At this time Russell Collins and Mr. Ferbert had 
a telegram from Mr. Garbutt, the Owner’s repre- 
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(Defendants’ Exhibit B continued.) 
sentative in Los Angeles, alleging that he had a 
party in California that would be willing to make 
approximately the same kind of deal that Lloyd and 
proposed. The Board then refused to take action 
on the Lloyd J. Vance proposal had delegated My. 
Ferbert and M1. Collins to meet the party in Los 
Angeles to work up some form of a contract. This 
was done over the objection of Ma. Woodworth and 
myself ag I was afraid it would mean such delay 
that it would be impossible to get the new mill in 
before show fall, and also because of the facet that 
IT did not beheve they would offer a contract as rea- 
sonable as the one offered by Llovd, nor would it 
give the stockholders, both large and small, the 
pnvilege of sitting in on the new company on an 
equal basis. If the stockholders did subscribe, they 
would have complete control of the new company. 
Lloyd's contract was merely a guarantee so that 
the property could imnediately be put into produc- 
tion. Five Directors’ meetings have been held since 
that time, each meeting expecting to take action on 
Liovd’s proposal or the one later submitted by Maz. 
Garbutt personally, the owners’ representative, con- 
tinually delaying a fair offer trying to get a similar 
ohe from My. Garbutt. 

Ma. Garbutt has sent us a letter as notice of can- 
cellation of the contract which, if legal, would mean 
the Mutual Gold has lost its mine. However, I would 


494 Helen M. Sutherland, et al. 


(Testimony of Joseph A. Vance.) 
(Defendants’ Exhibit B continued.) 

not be disturbed about this as I have had legal ad- 
vice from various competent attorneys that the con- 
tract is not subject to cancellation at this time under 
the law. In addition to this unfortunate occurrence, 
the delay will have cost Mutual Gold Corporation 
approximately $150,000.00 that would have accrued 
over the period of the next ten months in the way 
of profits and an additional cost that will have to 
be met to carry on this winter, in the amount of 
$20,000.00. 

I have done everything that I possibly could to 
save this property for the stockholders and at the 
same time to protect your interest and my interest, 
and all would be in fine shape now if it had not been 
for the delay caused by the Board of Directors. A 
fairer proposition than the one presented by Lloyd 
could not have been given the Mutual Gold Corpora- 
tion, nor has a proposition anywhere nearly as good 
been submitted to date by any member of the 
Board. 

The majority of the Board of Directors have 
entered into a contract with "Mr. Garbutt, and a 
meeting of the stockholders is being called to ratify 
this agreement, or failing in that to authorize the 
deal with Lloyd or any other deal that may be sub- 
mitted at that time. The proxy that will be sent you 
for that meeting contains the name of Mr. J. E. 
Stiegler, and unless you cross out this name and 
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write in the name of someone else who is opposed 
to the deal, your proxy may be voted in favor of 
the Garbutt deal. 

The Garbutt contract should be vejeeted by the 
stockholders of Mutual Gold Corporation because: 

(1) The directors of Mutual Gold have really 
been forced to execute it under a threat that the 
owners would forfeit the contract of purchase of 
the mine property and at the same time the agent of 
the owners insists upon a sale of the property to 
hinself,. 

(2) The Garbutt contract provides that the 
property be conveyed to him and he is not actually 
required to put up over $10,090.00. The corporation 
he is to organize can really do what it pleases with 
the property. Please carefully read the Garbutt 
eontract, Paragraph 2. The corporation is to agree 
not to sell the real estate unless the ‘‘(a) written 
consent of the seller’’, or ‘‘(b) the vote of a major- 
ity of the directors of the corporation’, that means 
the Garbutt corporation, or ‘‘approved by its 
stockholders’’, that means the stockholders of the 
Garbutt corporation. Since Garbutt will have fifty 
percent of the stock plus our share, if he decides to 


ae 


sell he can vote to do so and in that event he can 
sell for much ox little as he pleases, and the stock- 
holders of Mutual Gold are out. In this way Garbutt 
can obtain title to the Mutual Gold property for 
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$10,000 and the corporation he forms can sell when 
Garbutt or lis board of directors decides and at 
anv price they please. There is no provision at all 
in the Garbutt contract that the creditors or stock- 
holders of Mutual Gold Corporation shall be paid 
anything. 

(3) While Garbutt’s corporation is to furnish 
additional funds to a ninmnium of $100,000, there is 
no provision as to what the capital stock of the 
Garbutt corporation shall be, or that it will ever 
have funds with which to pay the $100,000. The 
joker in this respect Is in Paragraph 2 of the Gar- 
butt contract, under which he is to transfer the 
titles received from Mutual Gold and issue all of 
the capital stock of the new corporation fully paid 
up, so that there will be no money go into the Gar- 
butt corporation unless it borrows it. It will have 
no stock for sale to realize money from. In Para- 
ervaph 9 of the Garbutt contract the buyer agrees to 
co-operate with the seller in every reasonable way to 
protect the stockholders’ imterest in order that the 
smallest shall receive benefits proportionate to the 
largest. Perhaps Ma. Garbutt thinks the forfeit of 
the Mutual Gold contract is reasonable. 

(4) The 9th paragraph also provides that the 
buyer shall be entitled to be repaid for all advances 
made by him out of the profits or funds. These ad- 
vances would be the origmal $10,000 and all the 
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subsequent money that goes into the Garbutt cor- 
poration. In this respect, all the advances made by 
Garbutt or the Garbutt corporation will be loans, 
so that it will have received a deed to all the Mutual 
Gold property and yet get back all that it has paid 
or advanced before Mutual Gold stockholders are. 
entitled to receive anything, with no provision to 
pay ereditors of Mutual Gold. 

(5) Paragraph 9 does not require Garbutt to 
make any advances. He may quit after putting in 
the first $10,000. He may then decide to stall and 
if he does the only remedy that Mutual Gold has 
will be to elect a wajority of the board of divectors, 
in which event Garbutt shall be entitled to ‘‘the re- 
pavment to the Buyer of the monies advanced by 
hin, or (b) the securing of same by a first hen 
upon the assets of the corporation”’, 

(6) Garbutt represents the owner, and if he 
should refuse to put in over $10,000.00 the property 
is lost to Mutual Gold because Garbutt and the 
owner will be controlling on both sides of the table 
—buyer and seller—owner of the mine and the 
operating company. If Garbutt advances only the 
$10,000 and then quits there can be no profits out 
of which to pay him and he will then have to be 
paid out of funds derived from sale of the prop- 
erty, and since the title will be in the Garbutt Com- 
pany, he can make sale in order to pay himself. The 
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only other way to pay him would be the sale of the 
stock obtained by Mutual Gold. 

(7) If the Garbutt contract is approved Mutual 
Gold will have no money at all to pay its creditors, 
and to raise money to do so there is a verbal pro- 
posal from Mi. Garbutt that he will arrange a 
loan of $25,000 and all of the stock that the Mutual 
Gold receives of the new corporation will be put up 
as collateral. Since Mutual Gold will have no money 
to pay the $25,000 and no stock to sell to repay it, 
the practical effect will be that Mutual Gold will 
lose all the stock it received from Garbutt in his 
corporation and the present stockholders of Mutual 
Gold will receive nothing. 

At the last stockholders’ meeting you authorized 
the board to accept the Lloyd J. Vance proposal or 
any other proposal. This proposal was very much 
better for the stockholders than the Garbutt pro- 
posal because: 

(a) <All stockholders of Mutual Gold had the 
right to come in and particpate on equal terms. 

(b) Lloyd Vance agreed to advance $70,000 and 
if not subscribed to by present stockholders he was 
to take stock m the new company and be repaid out 
of profits. 

(c) He agreed to take care of the debts of 
Mutual Gold. The new company to be organized was 
to have only fifty per cent of the property, the other 
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(Defendants’ Exhibit B—continued ) 
fifty per cent remaining the property of Mutual 
Gold. 

Under the Garbutt contract he ‘‘advances”’ 
(veally a loan) only $10,000 and is to get a deed to 
all the property. 

I ask you to be present at the stockholders’ meet- 
ing or give your proxy to R. P. Woodworth who 
will be sure to vote against the Garbutt proposal 
and indicate your preference for the Lloyd Vance 
proposal. 

J. A. VANCE, 
General Manager 
Mutual Gold Corporation. 


@. By My. Hinckle: I show vou another letter, 
Mr. Vance, that bears date January 21, 1939, and 
apparently has [329] vour signature. Is that vour 
signature ? 

A. That is supposed to be my signature. It has 
been so long, 1t has been so long since I have read 
those things. That is my signature all mght. 

Mr. Abel: Concede the letter. 

Q. By Mr. Hinckle: Do vou concede, Mr. Vance, 
that this was sent out to the production noteholdets 
of the Mutual Gold Corporation on or about the 
date it bears by Mr. Vance? 

&. Well) ] think so. 
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Mr. Abel: J make the admission. 

My. Hinekle: I offer this as defendants’ next 
exhibit. 

The Clerk: Exhibit C. [830] 


DEFENDANTS’ EXHIBIT C 


Seattle, Washington 
January 21, 1939 


To Production Noteholders of Mutual Gold Corp. 
Dear Noteholder: 


1 have been notified the anual meeting of the 
stockholders of Mutual Gold Corporation will be 
held at Spokane on February Ist. 

Unless vou have disposed of vour stock in Mu- 
tual Gold, vou have undoubtedly been advised as to 
the Board’s action in transferring all of the assets 
of Mutual Gold to a Mr. Garbutt. As noteholders 
vou and I are vitally interested in the effect this 
transaction will have upon our security and collec- 
tion possibilities. 

As a matter of facet our present Board has ignored 
our interests entirely. What security we might 
have had is gone. Mr. Garbutt now has possession 
of ot property in addition to a first hen on it. 

At the time these notes were sold, the directors 
and officers of Mutual Gold entered into a written 
contract with me making me general manager of 
the property, as [ was the largest contributor, with 
the provision that either IT or some other person 
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elected by a majority of the noteholders should con- 
tinue as manager until our money had been re- 
turned. The same officers and directors now have 
transferred all of the assets; have given the manage- 
ment of the property to Mr. Garbutt; have recog- 
nized his advances as a prior hen and left us with 
nothing, neither a promise we will be paid nor a 
hope that we might. 

As far as my personal advances are concerned I 
am going to do all I can to see that some way can 
be arranged for their payment. 

At the meeting to be held on February Ist, I 
shall personally be present and am enclosing a proxy 
for you to sign and return to me if you cannot be 
there personally. 

A new Board of Directors will at least be a step 
in the right direction. 

Yours very truly, 
J. A. VANCEK 


[Sent with Fuson’s letter of 1-2-40] 


Q. By Mx. Hinckle: M1. Vance, did vou attend 
a meeting of the Mutual stockholders which was 
held on August 6, 1938 ? A. August the 19th? 

Q. August the 6th. Pe Cc 

Q. Did you at that meeting vote for the resolu- 
ticn that was adopted at that time authorizing the 
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directors to deal with the property as they saw fit, 
or words to that effect ? 

Mi. Abel: Well, may I make an admission? I 
don't want to be prechided on the form of the ques- 
tion as to the contents of the resolution. I admit 
that Mr. Vance voted for the resolution. 

The Court: The minutes speak for themselves. | 

Mr. Abel: On which vou vely to justify the new 
corporation. 

Mr. Grill: The minutes do not show that par- 
ticular portion. 

Mi. Hinekle: I think the minutes won’t show 
that. 

Mia. Abel: They do not show that Ma. Vanee 
personally voted. 

Mr. Grill: Is it admitted? [334] 

Mi. Abel: I concede that he did. 


DEFENDANTS’ EXHIBIT E 
September 20, 1938 
Stockholders of Mutual Gold Corporation 
Dear Stockholder: 

We. the undersigned stockholders of Mutual Gold 
Corporation, protest the action taken by the Board 
of Directors at a Special Meeting held in Seattle’ 
Monday morning, September 19th, at which meeting 
the majority of the Board voted in favor of ¢an- 
celling the stockholders’ meeting called for Septem- 
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ber 24th at Spokane. Those voting for were My. 
Stiegler, Mr. Hickeox, Ma. Grill, Mr. Ferbert and 
Mr. Collins. Those voting against were M1. Wood- 
worth and Mr. Vance. 

The Board then immediately ratified the Garbutt 
contract and authorized its officers to deed all of our 
right, title and interest in everything the Mutual 
Gold Corporation owns to Mr. Garbutt. Those 
voting in favor were Mr. Stiegler, Mr. Hickcox, 
Mr. Grill, My. Ferbert and Mr. Collins. Those 
opposed were Mi. Woodworth and Mx. Vance. Im- 
inediately thereafter Mr. Woodworth and Mr. Vance 
resigned as directors of the Mutual Gold Corpora- 
tion explaining that they did not feel this action 
taken was to the best interests of the stockholders. 
Thev vefused to be any longer connected as officers 
of the corporation. 

The Board’s purpose in calling the stockholders’ 
meeting was to leave the decision up to us stock- 
holders as to whether or not we were in favor of 
the Garbutt deal. They now have taken that deci- 
sion out of our hands. 

We have been opposed to the Garbutt proposition 
and now we are even more incensed over the action 
taken by the Board. We are notifying you that re- 
eardless of the Board’s decision, a stockholders’ 
meeting will be held at Spokane on the 24th. We 
are sending our proxies to Mia. Bateman and Mn. 
Woodworth protesting the Garbutt deal and urg- 
ently request that von do the same so that yon may 
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go on record as having been opposed to the Board’s 
action and My. Garbutt’s contract. 

If you have already signed a copy to Mr. Stiegler 
and you sign and date the enclosed proxy, the one 
to Mr. Stiegler will be cancelled. Please mail im- 
mediately. 

Yours very truly, 
CHARLES DUNN 
WALTER G. PEEBLES 
LOUISK WOODWARD 
CaS AEE 
MERRITT H. C. ALLEN 
ELMER T. FEHNEL 
W. D. CHARLES 


[Sent out to stockholders (not by Co.) ] 


PROXY 


Know All Men by These Presents that I, the un- 
dersigned, do hereby constitute and appoint A. P. 
Bateham-or ik, P. Woodwerth om... 2... 
my true and lawful attorney to represent me at the 
Special Meeting of Stockholders’ of Mutual Gold 
Corporation to be held on the 24th dav of Septem- 
ber. 1958, at eleven o’elock A. M., at the office of 
the Company, 01 Femwell Building, Spokane, 
Washington, and I do hereby revoke any and all 
proxies by me heretofore given; and J do hereby 
direct my said proxy to vote against the Garbutt 
contract, and do hereby otherwise authorize and em- 
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power my said proxy to vote at said meeting and at 
any adjournment or adjournments thereof for me, 
and in my name and stead, upon the stock now 
standing in my name on the books of the said Com- 
pany, hereby giving and granting unto my said 
attorneys, and each of them, full power of substitu- 
tion and all the power that I should possess if per- 
sonally present at such meetings. 


NVitiess iy ssromanine this: 22.2... day of Sep- 
tember, 1938. 


Witnessed by 


(Date, sign and mail at onee) 


DEFENDANTS’ EXHIBIT F 


* Spokane, Washington 
January o0, 1939 
Mr. Charles Blank, 
Latah, Washington. 
Dear Mr. Blank: 

The Stockholders Protective Committee of the 
Mutual Gold Corporation feels that some change 
should be effected in the Garbutt contract to pro- 
tect the stockholders of the Mutual Gold against 
the loss of their property, and believe that some 
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changes in the contract should be made to provide 
for the following: 

1. Some provision for the protection of stock- 
holders against immediate repayment of any and 
all advances made by Garbutt, in the event of his 
death. All of the property of the Mutual Gold has 
been assigned to Mr. Garbutt and demand notes are 
being issued, due one day after date, for all ad- 
vances and in the event of his death his representa- 
tives could demand immediate payment and Mutual 
Gold Company, unable to make such payments, 
would lose this property. 

2. Adequate time within which to make repay- 
ment in the event that Garbutt elects to withdraw 
from further management, which mght he has re- 
served, and he may withdraw at any time. 

3. Some provision to pacify old creditors and 
note holders so that no suit, action or trouble will 
crop up in that respect. 

+. Some additional protection with respect to the 
sale of the property so that same will not be sold 
without such offer of sale being submitted to the 
stockholders of Mutual Gold and authorized or rati- 
fied by at least a majority vote. 

. © Provision to protect stockholders against suit 
or damage action with respect to tailings. 

6. Itemized monthly statement of receipts and 
disbursements with usual monthly balance sheet. 


Sand 


(. Some provision for a small sum annually to 
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take care of the necessary overhead of the Mutual 
Gold, such as taxes, postage and office expense, all 
of the income at the present time going to Garbutt. 

The Committee extended an invitation to Mr. 
Garbutt to be present at the Stockholders’ meeting 
that these matters might be discussed with him per- 
sonally, but he advised that he will be unable to 
attend and suggested that we take up with him, per- 
sonally, matters which are bothering us, which we 
are now doing. 

We feel that one of the things advisable to obtain 
these changes in the contract is to elect some new 
members to the Board. If vou agree with us we will 
appreciate your signing and returning at once proxy 
enclosed herewith. The execution of this proxy will 
eancel any proxies previously given. 

Very truly yours, 
A. P. BATEHAM, 
Chairman 
Stockholders’ Protective Committee 
424 Svmons Building, 


Spokane, Washington. 
JET a0 


PROXY 


Know All Men by These Presents: That I, the 
undersigned, do hereby constitute and appoint A. P. 
Bateman or R. P. Woodworth or Clarence Colby 
O° Ee ae. my true and lawful 
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attorney and proxy, with power of substitution, for 
me and in my name and behalf, to vote at any 
election of the stockholders of the Mutual Gold 
Corporation for directors or other purposes, occur- 
ing within seven months from the date hereof, and 
also to vote on any and all matters and questions 
which may be presented and considered at any an- 
nual or special meeting of the stockholders of the 
said Mutual Gold Corporation occurring within the 
said period, as fully and with like effect as I might 
or could have done if I had been personally present 
and voting thereat, and hereby revoke any and all 
proxies by me at any time heretofore given. 


In witness whereof I have hereunto set my hand 


anid scaull (he) 2 day of January A. D. 1939. 
Oar (Seal) 
Witness: 


FSent with uson’s letter of 1-2-40] 


DEFENDANTS’ EXHIBIT G 


Spokane, Washington 
September 13, 1938 


Stockholders of Mutual Gold Corporation. 
Gentlemen: 


It is our understanding that you have not been 
furnished with a copy of the Garbutt contract to 
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be considered at the Stockholders’ Meeting called 
for the 24th instant, and are, therefore, left com- 
pletely in the dark in regard thereto, and are being 
asked to ratify, by proxy, something that you know 
nothing about. 

We, as Stockholders of the Mutual Gold, there- 
fore, after being fully advised in regard to said 
contract, as well as the Lloyd J. Vance proposed 
contract, believe it our duty to advise you that the 
Garbutt contract contemplates the immediate trans- 
fer of all of the assets which Mutual Gold now owns 
in exchange for stock in a new corporation to be 
formed by Garbutt, that the said contract is, in our 
opinion, woefully lacking in covenants binding the 
Garbutt corporation. T'o part with all of owr hold- 
ings, as contemplated by the Garbutt contract, with- 
out binding such corporation to more definite per- 
formance is dangerous and might result very dis- 
astrouslv to the stockholders of the Mutual Gold. 
We are, therefore, definitely opposed to the Garbutt 
contract and believe that it should be rejected. | 

The offer of Lloyd J. Vance is, in our opmion, 
a better offer, more specific, definite and certain 
and should be given favorable consideration at the 
Stockholders’ Meeting. 

We earnestly request that you give this matter 
vour serious consideration and if after such inves- 
tigation vou agree with us, it will be imperative that 
you instruct your proxy to vote against the Gar- 
butt contract. 
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If you have already sent in your proxy without 
crossing out the name of Mr. Stiegler and inserting 
another name, and desire to vote against the Gar- 
butt contract, we enclose a proxy herewith for your 
convenience, which should be signed and sent at 
once. 

Very truly yours, 
R. P. WOODWORTH 
A. P. BATEHAM 
A. F. MeCLAINE 


BARMAC PRODUCTION COMPANY 


By A. F. MeCLAINE, 
President 


INTERNATIONAL LAND COMPANY 
By KENNETH G. LUKE, 
President 


ALFRED PAGE 

ANNA E. HALL (Mrs. Dr. J. F. Hall) 
ERICH T. RICHTER 

HELEN L. HALFER 

J.G. MATTHEWS, M.D. 

C. H. COLBY 

CHAS. P. JAEGER 

MRS. F. 0. ROSE 

AMA 3. CORBY 


vs. Frank A. Garbutt, et al. 511 
(Testimony of Joseph A. Vance.) 
(Post Card addressed to) 


My, A. P. Bateham, 
424 Symons Block, 


Spokane, Wash. 


PROXY 


Know All Men by These Presents that I, the un- 
dersigned, do hereby constitute and appoint A. P. 
Pamela Ov Ine 1. \WOOdKVOrUN OF cece rs 
my true and lawful attorney to represent me at the 
Special Meeting of Stockholders’ of Mutual Gold 
Corporation to be held on the 24th day of Septem- 
ber, 1938, at eleven o’clock A. M., at the office of the 
Company, 401 Feimwell Building, Spokane, Wash- 
ineton, and I do hereby revoke any and all proxies 
by me heretofore given; and I do hereby direct my 
said proxy to vote against the Garbutt contract, and 
do hereby otherwise authorize and empower my said 
proxy to vote at said meeting and at any adjourn- 
ment or adjournments thereof for me, and in my 
name and stead, upon the stock now standing in 
my name on the books of the said Company, hereby 
elving and granting unto my said attorneys, and 
each of them, full power of substitution and all 
the power that I should possess if personally pres- 
ent at such meetings. 
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Witness my signature this ................ day of Septem- 
ber, 1988. 


(Date, sign and mail at once) 


DEFENDANTS’ EXHIBIT H 


4319 Latona Avenue 
Seattle, Washington 
September 17, 1938 


To the Stockholders of Mutual Gold Corporation 
Dear Stockholder: 


We, the undersigned stockholders of the Mutual 
Gold Corporation, have read My. Stiegler’s and Mr. 
Vance’s letters and have studied the Garbutt Con- 
tract. We are opposed to Mr. Garbutt’s contract as 
it is unfair and not to the best interests of the stock- 
holders. 

Since Mr. Bateham’s and Mr. Woodworth’s com- 
mittee is opposed to the Garbutt Contract, we urge 
you to sign the enclosed proxy to them, if you 
haven’t already signed one. 

If vou have sighed a ptoxy to Mae Siretler ai: 
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will be cancelled if you sign this proxy and date it. 
Yours truly, 

N. D. SHOWALTER, JR. 
WALTER G. PEEBLES 
LOUISE WOODWARD 
W. B. CLIFTON 
E. C. STAHLHUT 


P. S. This proxy should be returned at your 
earliest convenience to the offices of Mutual Gold 
Corporation at 401 Fermwell Building, Spokane, 
Washington. 

[Letter mailed to Stockholders (not at company’s 
expense) | 


DEFENDANTS’ EXHIBIT I 


Spokane, Washington 
January 20, 1939 


Stockholders Mutual Gold Corporation. 
Dear Stockholder: 


REPORT OF STOCKHOLDERS’ 
PROTECTIVE COMMITTEE 


You received notice of meeting called for Septem- 
ber 24th, 1938, for the purpose of ratifying or re- 
fusing to ratify the Garbutt contract of September 
2ud, 1938 (which had been approved by a majority 
of the Board subject to the ratification of the stock- 
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holders) which meeting was also called to consider 
and pass upon the offer of Lloyd J. Vance, or any 
other offer. Subsequently you received a letter from 
J. A. Vance, as General Manager, reporting on his 
management and analysing the Garbutt contract; 
and letters from various stockholders expressing 
their opposition to the Garbutt contract and request- 
ing you, if vou were not in favor of the Garbutt 
contract, to send in your proxies to some one who 
was not pledged to vote in favor of such contract. 

Prior to this Stockholders’ Meeting, however, the 
President called a special meeting of the Board to 
reconsider the action taken by the Board in the rati- 
fication of the Garbutt contract, and to consider any 
other proposal that might be brought before said 
meeting. At this meeting, which was held on Sep- 
tember 19th, the Board ratified the Garbutt con- 
tract and cancelled the Stockholders’ Meeting called 
for September 24th, and under date of September 
20th notice of the ratification of the contract and 
cancellation of the meeting was sent to you by the 
President. On September 20th several stockholders 
also sent out a letter informing you of the action 
taken by the Board and advising that the meeting 
of Stockholders’ would be held as called. 

At the time fixed for this meeting, stockholders 
appeared for the purpose of holding the meeting, 
and requested the proxies which had been sent in 
for the meeting, specific demand being for the prox- 
ies which had been sent with the name of J. A. 
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Vanee, R. P. Woodworth or A. P. Bateham therein 
designated as proxy. This demand was refused and, 
being unable to obtain such proxies, the meeting, 
only having the proxies which had been sent direct 
to Mx. Bateham, elected a Stockholders’ Protective 
Committee for the purpose of taking such action as 
they might see fit to protect the interests of the 
stockholders’ and creditors’. 

Under date of September 30th My. Ferbert and 
Mr. Collins each wrote you, with what intent other 
than to air a personal grievance, we are unable to 
discern. We have no intention of taking sides in 
any personal aninosities, nor to confer a dignity 
upon these letters which they do not deserve by an- 
swerine them. That you may not be mislead by 
anything contained therein, we call attention in 
passing, to the fact that Russell F. Collins resigned 
as President of the Board on November 24th, 1934. 
Mx. Vance was not elected as General Manager un- 
til August 22nd, 1936. The mill was built long prior 
to this and while Mr. Collins was President, and the 
flume was built by Mr. Horner, and proposed by 
Mr. Nelson, engineer in charge at that time—about 
September 1935. 

Under date of September 26th, 1938 vou received 
a letter from the President enclosing a so-called 
‘‘Progress Report”? signed by Frank A. Garbutt; 
and again under date of December Ist, 1938, you 
received a letter from the President enclosing 
‘*Progress Report’? dated November 22nd, 19388, 
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signed by Mr. Garbutt: No comment is made in re- 
gard to these letters as vou have copies thereof and 
can judge for yourself. Your attention is called, 
however, to the statement regarding the inadequacy 
of the mill in the first, and in the second that the 
old mill had been revamped at very little cost. 

In between these dates, and on or about October 
31st, 1938, an agreement was made and entered into 
between your corporation and Mr. Frank A. Gar- 
butt, which recites: 

‘‘Referring to that certain contract entered 
into with you on September 2nd, 1938, and 
again on September 22nd, 1938, [ hereby with- 
draw from same as it is therein provided that 
I may do and I also elect to, and do hereby 
terminate my hability thereunder. 

‘“‘T (Garbutt) have fully performed my part 
of said contract to date and admit and agree 
that you likewise wil] have wholly performed 
said contract on your part as soon as you give 
me the security contemplated therein. * * *”’ 


=n 


On or about November Ist, 1938, an agreement 
was entered into between the same parties, too long 
to set out in full, but among other things cancelling 
the contract referred to above, and agreeing that 
Mutual Gold Corporation should execute its notes 
due one day after date with interest at 6%, and 
that Garbutt may and shall hold title to the real and 
personal property heretofore conveyed to him by 
Mutual Gold Corporation, in trust as security for 
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the payment of said notes, and further providing 
that should the Mutual Gold Corporation organize 
a new corporation to take over and hold said prop- 
erty (the property transferred to Garbutt as secur- 
ity for money advanced by him) that Garbutt will 
transfer said property to such new corporation and 
in exchange therefor is to receive as security for 
his said notes all of the stock of such new corpora- 
tion. 

This seems to bear out the statement which we 
made to you in regard to this contract of September 
2nd, that it contained no binding obligations of any 
kind on Mr. Garbutt. 

While the contract of September 2nd indicated 
that itemized monthly statements would be made to 
Mutual Gold Corporation, such information does not 
seem to be available at the office of the Company. 
The last trial balance sheet available is for the 
mouth of September 1938. Expenditures seem to be 
mounting rapidly and fantastically, far above esti- 
mates, with no detailed information in that regard, 
and the old mill still on the job. 

We understand that a new contract has been ex- 
ecuted by Mutual Gold Corporation and sent to 
Garbutt for execution, but that same has not been 
executed by him. Is this contract held up advisedly 
so that no comment may be made thereon and the 
stockholders kept in the dark in regard thereto? 

We are advised that the Annual Meeting of the 
Stockholders will be held at the office of the Com- 
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pany on February Ist, 1939, for the election of a 
Board of Directors and, presumably, for other pur- 
poses,- notice of which you will, undoubtedly, re- 
ceive prior to the receipt of this letter. We also 
assume that such notice will be accompanied by a 
proxy made out to some member of the Board of 
Directors. 

What is to become of Mutual Gold Stockholders 
in the event of Garbutt’s death, all of his demand 
notes become immediately due and payable? Don’t 
you think that some effort should be made to pro- 
tect the stockholders of Mutual Gold in such event? 
We believe that some provision can be made in this 
and other respects to better protect the interest of 
the stockholders, and that some change in the Board 
of Directors is desirable, that some effort may be 
made to effect such changes. 

We are enclosing herewith, for your use, blank 
form of proxy, should vou feel that our efforts m 
vour behalf are worthy of your consideration. The 
address on this proxy is made to my office so that 
the Board will not be able to withhold delivery or 
inspection thereof, as they did at the last meeting. 
This proxy will cancel other proxies that may have 
been previously given. 

Very truly yours, 
A. P. BATEHAM, 
Chairman 
Stockholders’ Protective Committee 
424 Symons Building, 
Spokane, Washington. 
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My. Hinckle: Are you willing to stipulate that 
an agreement dated August 23, 1939, executed by 
the Mutual Gold Corporation, Frank A. Garbutt, 
and the Log Cabin Mines Company, was executed 
by the various parties and delivered? 

Mr. Abel: I will do so on one condition, and 
that is that it was not signed by Mr. Stiegler until 
the day before the Spokane trial commenced, which 
was 1n the fall in 1989. 

Mr. Hinckle: Is that true, Mr. Stiegler? 

Mr. Abel: Mr. Stiegler testified. That was pro- 
duced and it was a surprise to us when it was pro- 
duced and he testified. 

Mr. Hinckle: That is true, is it? 

Mr. Stiegler: I couldn’t hear. 

Mr. Hinckle: Did you sign this agreement of 
August 23rd, a supplemental agreement, providing 
for taking care of the creditors of the Mutual Gold? 
Did vou sign that just a day before the trial at 
Spokane? 

Mr. Stiegler: I don’t recall now just when I 
did sign it but 

Mr. Hinckle: About that time? 

Mr. Stiegler: About that time; yes, sir. 

Mr. Hinekle: Verv well, 1 offer it on that state- 
ment. [344] 

The Clerk: Exhibit J. [845] 
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DEFENDANTS’ EXHIBIT J 


This Agreement, made and entered into this 25rd 
day of August, 1939, by and betweeen Mutual Gold 
Corporation, a corporation, party of the first part, 
Frank A. Garbutt, partv of the second part, and 
Log Cabin Mines Company, a corporation, party of 
the third part, Witnesseth: 

That Whereas, the parties hereto entered into a 
written agreement dated the 17th day of December, 
1938, relative to the Log Cabin group of mines 
and mining claims, located near Leevining, Mono 
County, California, and which was held by first 
party under a certain contract of purchase from the 
Chandis Securities Company, M. N. Clark and Alice 
Clark Rvan, dated July 13, 1932, and which said 
contract was later modified; and 

Whereas, the party of the first part conveyed all 
of its might, title and interest in and to said con- 
tract, as modified, to the partv of the third part 
herein, together with other claims and property 
owned by party of the first part; and 

Whereas, as of the date of said contract, Deceim- 
ber 17, 1938, between the parties hereto, party of 
the first part was and still 1s indebted to divers 
and sundry persons and corporations for advances 
made to party of the first part, and in addition 
thereto had issued production notes aggregating 
31,807, and which said production notes are now 
outstanding; and 
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Whereas, the party of the first part is desirous of 
amending said contract of December 17, 1938, be- 
tween the parties hereto; and 

Whereas, the parties of the second and third part 
are willing that the same be amended in certain 
particulars ; 

Now therefore, it is mutually agreed by and be- 
tween the parties hereto that said contract dated the 
17th day of December, 1938, between the parties 
hereto, shall be amended as hereinafter set out, but 
that said contract shall in all other particulars stand 
as originally made, to-wit: 

That after the full and complete payment, settle- 
ment and satisfaction of the following items, to-wit: 

(1) ‘The entire balance unpaid upon said 
contract covering said Log Cabin group of 
mines and mining claims, between party of the 
first part and Chandis Securities Company, 
M. N. Clark and Alice Clark Ryan, dated July 
13, 1932, as modified ; 

(2) The payment of all sums now due and 
owing and which may hereafter become due 
and owing by the party of the third part m 
the course of its operations, including any sums 
now due and owing and which may hereafter 
become due and owing from the party of the 
third pait to the party of the second part un- 
der the terms of said contract dated December 
17, 1938, or otherwise; and 

(3) The setting up of sufficient working 
capital by the party of the third part to prop- 


522 Helen M. Sutherland, et al. 


(Testimony of Joseph A. Vanee.) 
erly and efficiently conduct its business and 
operate said mining claims covered by said 
contract dated July 18, 1932, as modified, and 
all claims transferred and conveyed by party 
of the first part herein to party of the third 
part herein; 


one-half of the net proceeds of production from 
said mining property, after deducting all income 
taxes or taxes which may become due and owing 
thereon to any Governmental body whatsoever, in- 
cluding the State of California and the United 
States of America, shal] be paid by the party of 
the third part to the party of the first part, until 
all obligations due and owing by the party of the 
first part to its creditors on the 17th day of Decem- 
ber, 1938, with accrued imterest thereon, if any, 
together with the sum of $10,000 advanced by the 
party of the second part to the party of the first 
part and the party of the third part for the lia- 
bility of the party of the first part to the party of 
the third part for its subseription to the entire 
capital stock of the party of the third part in the 
sum of $10,000, shall have first been fully paid, and, 
second, said production notes aggregating $31,807 
shall likewise be fullv paid. As one of the consid- 
erations for permitting one-half of the said net 
proceeds of production of said mining property, as 
hereinbefore provided, to be paid by the party of 
the third part to the party of the first part, it is 
hereby agreed that the party of the second part 
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shall similarly be entitled to payment to him by 
the party of the third part of the remaining one- 
half of the net proceeds of production from gaid 
mining property, after deducting all income taxes 
or taxes which may become due and owing thereon 
to any Governmental body whatsoever, including 
the State of California and the United States of 
America, up to, but not exceeding, such amount as 
shall be paid hereunder by the party of the third 
part to the party of the first part. 

That in the event of the sale or other disposition 
of said mining property by the party of the third 
part, after the payment of items numbered (1) and 
(2) hereinbefore set out, one-half of the remaining 
proceeds of the purchase price, after the deduction 
of all income taxes or taxes which may be due and 
owing thereon to anv Governmental body whatso- 
ever, including the State of Califormia and the 
United States of America, and all costs of said sale, 
to the extent necessary to take care of, first, said 
obligations of the party of the first part as of 
December 17, 1938, with accrued interest thereon, 
if any, and, second, said production notes agere- 
gating $31,807, shall be paid by party of the third 
part to party of the first part, so that said obliga- 
tions may be fully paid and satisfied by the party 
of the first part; and the temaining one-half of 
the proceeds of the purchase price, to an amount 
equal to that paid to the party of the first part by 
the party of the third part, shall be paid by party 
of the third pait to the party of the second part. 
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That nothing herein contained shall be construed 
as limiting or modifying m any particular what- 
soever any of the rights which either of the parties 
of the second and third part may or shall have or 
be entitled to pursue under said contract of De- 
cember 17, 1938, by and between the parties hereto. 

Anything herein to the contrary notwithstanding, 
it is hereby agreed that it shall be optional with the 
party of the third part to include the said sum of 
£10,000 advanced to the party of the first part by 
the party of the second part for the purchase of 
capital stock of the party of the third part, as here- 
inbefore set out, as a portion of the advances to be 
made by the party of the second part herein under 
the said agreement of December 17, 1958, between 
the parties hereto, for the protection and develop- 
ment of said mining property and the property 
covered by said contract and for said equipment ; 
it being the verbal understanding of the parties at 
the time the said advanee of $10,000 was made, that 
the same night be so imeluded as a portion of said 
advances under said contract of December 17, 1938. 

In witness whereof, the parties hereto have duly 
executed this instrument on the day and vear in this 
aereement first above written. 


(Seal) MUTUAL GOLD CORPORATION 
By @. EaSTIEGLER 
President 


Attest: MH. T. ORR 
secretary 
Party of the First Part 
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FRANK Av GARBUTT 
Parity of the Second Part 
(Seal) LOG CABIN MINES COMPANY 
By 8. C. HALL 
President 


Attest: CHAS. F. HATHAWAY 
Secretary 
Party of the Third Part 


A, R. CARTER, 


called as a witness on behalf of defendant, having 
been previously duly sworn, was examined and tes- 
tified as follows: 

Q. By Mr. Hinckle: How much money, Mr. 
Carter, has been received from the sale of gold 
and silver recovered from the mine since Mr. Gar- 
butt has been operating it? 

A. $286,962.96. 

Q. What has been done with this money ? 

A. Well, most of it has been spent for the opera- 
tions [346] of the mine. There is a small amount 
on hand at the present time, about $3,000 or $4,000. 

Q. You say most of it has been spent for that. 
What has the rest of it been spent for? 

A. With the exception of the $3,000 or $4,000 
which is on hand at the present time. 

Q. How much money has Mr. Garbutt received 
out of the returns from the mine, if any? [3847] 

A. He has not received any money. [352] 
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Q. By the Court: Has the Log Cabin paid any 
dividends ? A. No, sir. 

Q. Have you made up a statement showing profit 
and loss? 

A. I made up an income tax statement to the 
federal government showing all the profit and losses 
at the end of 1940, also one at the end of 1939. 

My. Hinckle: They are in evidence, I believe, 
vour Honor. 

A. The statements have been filed with the fed- 
eral government. 

Q. Then, as I understand your testimony, gen- 
erally speaking, that the mine has been operated 
and about $286,000 taken out of it and it has not 
shown any profit ? 

A. No; it has not, figuring depreciation and de- 
pletion. 

Q. Well, you have not paid the payments to the 
Securities Company, either, have you? 

A. They have not made the payment on the con- 
tract to purchase. 

Q. Why not? 

A. That I don’t know. I only know from what 
records that I have. I don’t know why it has not 
been. In the [354] first place, we haven’t enough 
cash on hand to pay it. [355] 

Mov. Elinckle: Is there any objection to having 
a total figure given as to the amount of money that 
My. Garbutt has personally advanced, inasmuch as 
the contract required him to advance certain 
moneys ? 
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The Cowt: I think that is proper. 

Myr. Anderson: Subject to our objection, your 
Honor. 

The Comrt: And subject to your objection. 

The Witness: Is that the question? 

Q. By Mr. Hinckle: Just what is the total 
of these advances? And then that will be checked 
up and proved by the later accounting. 

A. “$133,956.20. 

Q. Does that include the $10,000 that he loaned 
to Mutual Gold to buy Log Cabin’s stock? 

A. Yes; $10,000 of that went to Mutual. 

@. Have you any other itemization that vou can 
etyve offhand at this time? 

A. The balance of it went to buy machinery and 
to buy supphes for the mine. 

Q@. How much went for machinery ? 

A. Do vou want me to give you that in a total 
figure or 

A. A total figure. [859] 

ne SSO. 

OF tir) Eanckles Whar is fol machinery? 


A. Machinery. 
Q. By My. Hinckle: Subject to correction of 


the various calculations, how much money has been 
paid to the owners since Mi. Garbutt has taken 
over the operation ? A. $23,500, 

Q. Do vou know how much had been paid in the 
six vears prior to that that the contract had been 
in operation ? ik do not. 
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Q. Has Mr. Garbutt received any interest on the 
money he has advanced? A. He has not. 

Q. Has he received any dividends of any kind? 

A. He has not. 

Q. Has he been paid anything for his services? 

360] 

A. He has not. 

Q. I beheve you have already testified that the 
Log Cabin Mines Company, the corporation, has not 
made any profits cut of this? 

A. No; they have not made any profit. [361] 


FRANK A. GARBUTT, 


a defendant herein, recalled as a witness in behalf 
of defendants, having been previously duly sworn, 
was examined and testified as follows: 

Direct Examination 

Q. What was the first incident or transaction 
in connection with the making of the contract of 
September the 2nd, 1938, that vou recall ? 

The Court: I would suggest that counsel come 
over closer to the witness so that both of you will 
not be under a constant strain. 

A. Mr. Collins came te my office in Los Angeles 
and hung around there for about two weeks. He 
had access, he had entree to the office. I had known 
him in these transactions for six or seven years. 
He sought opportunity to talk to me about going 
into the property with them, which I declined. 
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Finally, at his solicitations, I told him I would try 
to find a party for them. He was very anxious to 
make some kind of a contract to do what he called 
‘“oetting them out of Mr. Vance’s clutches,’’ and 
he brought with him Mr. M. J. Keily, a former em- 
[371] 
ployee of mine. Mr. Keily worked for me as min- 
ing superintendent for 17 years without missing a 
pay day at $300 a month and expenses; and I had a 
lot of confidence in Mr. Keilv. .When I retired 
from mining seven or eight years before, Mr. Keily 
got some mining property of his own, and at my 
suggestion—they asked me for a good man at some 
time or other—and I told then Mr. Keily might 
sive them advisory work of some kind and they 
employed him at $200 a month to work up there 
for them. And in that way I had some contact 
with the mine, which [ was anxious to have on ac- 
count of the owners whom I was representing. 

Q. Did you make a contract at that time, or 
did they come back later? What was the next inei- 
dent in connection with the making of that contract ? 

A. The next step was that I endeavored to find 
somebody that would be responsible and that would 
be willing te put some money in the property and 
help them carry it on. 

Q. Whom did you contact ? 

A. I contacted Mr. Cecil B. De Mille, a former 
associate of mine in the motion picture business. 

Q. Did you contact anybody else? 
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A. Later on, I contacted Mr. Hal Roach, another 
friend. I picked thein out because I thought they 
would have easy money. 

Mr. Abel: I object to this as argument. 

Q. By Mr. Hinckle: No contract was made with 
them, is that correct? [872] 

A. I brought Mr. Keily in contact with Mr. C. 
B. De Mille, and he took him down on his yacht. 
I went with them. And they talked about the mat- 
ter at some length. About that time or shortly 
thereafter, Ma. De Mille discovered that there was 
a lawsuit in the offing and he declined to discuss 
the matter further. 

Q. Do you remember why the contract of Sep- 
tember the 2nd—withdraw that. Did any other peo- 
ple come down from Seattle or up north to see you 
about the making of a contract before one was 
mace ? 

A. Yes. Myr. Ferbert, I think Mr. Stiegler, I 
think Mr. Grill, in addition to Mr. Russell Collins. 
Mi. Russell Collins and his brother were the ones 
who negotiated the original contract of 1932; and 
TI had become pretty well acquainted with them dur- 
ing the dealings, the subsequent dealings. 

Q. Did they come down at your solicitation ? 

A. No. 

Mr. Abel: To avoid any misapprehension, Mr. 
Collins® brother died several vears earlier? 

A. He died several years earlier, and he was the 
one I knew the best. I became acquainted with Mr. 
Russell Collins after that. But this thing started in 
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this way: This mine belonged to a friend of mine, 
Mr. Harry Chandler, and another friend, Mr. Harry 
[373] 
Clark. It formerly belonged to an acquaintance of 
mine, Mr. Luther Brown. And when My. Clark died 
it left Mr. Chandler with half of this property and 
Mis. Alice Clark Ryan, Mr. Clark’s daughter, the 
owner of the other half: and they asked me, or Mr. 
Chandler did, if | would widertake—— 

T undertook the sale of it for them, without 
aly recompense to me, and [ submitted the property 
or showed it to people and tried to sell it over a 
considerable period of time. Three or four other 
concerns, whose names I forget—one was United 
Verdi Consolidated—and they made an examination 
of it and they would not pay anything for it. 

Now, my theory of selling a mine, your Honor 

[374] 

The Court: Let us not go into that, Mr. Garbuitt, 
your theory of selling a mine. 

Q. By the Court: When it was sold had there 
been any development work done? 

A. Yes. The best ore in the property had been 
developed by the Simpson brothers and Mr. Clark. 
That was on the 125 level. One of the conditions of 
this contract was that they should not mine that 
ore; that thev should keep it preserved and intact 
so it could be shown—it was the show window of 
the mine—until they got some other ore. 

Mr. Anderson: May I ask what contract that 
was? You said ‘‘this contract”’. 
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A. That is the contract of ’32, I believe. And I 
wrote that contract and put those provisions in 
there; and my reason was I didnt want [375] 

Q. By Mx. Hinckle: After the second trip down, 
or the trip that you have just described which was 
attended by or which was made by Mr. Stiegler and 
others, was your contract then made? 

A. Yes; we made the contract of September 2nd 
after some negotiations. 

Q. Why then was another one executed on Sep- 
tember 22nd, if you know? 

A. I don’t know that I know the reason that was 
executed. It was apparently identical. I thmk it 
had something to do with authority of the Mutual 

[3876] 
to sign it, but I am not certain as to that. I have 
no independent recollection. 

@. About the time the first contract was signed 
or a little before, a few days before that, a notice 


of cancellation or termination was given by you, 
as agent for the owners, was it not? A. Yes. 

Q. Why was that given? 

A. I had just become aware of the fact that the 
Mutual had allowed this 125-foot level, which was 
the best level on the mine—was and is—had been 
allowed to cave. Their contract called for it to 
be completely protected at all times and kept acces- 
sible. I had just learned that had been allowed to 
cave and was inaccessible and would cost as much 
again or more than it did originally. It was brought 
to my attention rather forcibly that they had not 
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impounded the tailings, as had been agreed, but had 
run some $6,000 or $7,000 worth of tailings out on 
the hillside where they had become a_ liability, 
washed down on Mrs. Cunningham, the keeper of 
Tioga Lodge, and that she had some claims against 
them for damages. The tailings were lost or wasted. 
And there were several other important breaches of 
contract that ought to be cured. And in writing that 
notice, in sending that notice, I had in mind bring- 
ing them in and having them agree to cure those 
defaults and see that they did so. [877] 

Q. Did you open up the tunnel which had caved 
after you took charge? 

A. We did later on, most of it. Not all of it is 
opened yet. 

Q. Was that an expensive proceeding ? 

A. Very expensive. It cost more than the orig- 
inal driving of the drift. That is one of the reasons 
for the showing that we made. 

Q. Why did vou withdraw from the contract, 
the September contract ? 

A. Well, there was several reasons. 

Q. Well, name them. Name those that vou recall, 
if vou will, please. 

A. Well, one reason was wholly personal. My 
tax adviser, Mr. Mark Mitchell, went over the con- 
tract with me in connection with some income tax 
matters; and he advised me that, while probably it 
would take no tax, it was a question and a rather 
close one. And he said, ‘‘That contract may. cost 
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you a very severe income tax and I advise that you 
withdraw from it.’’ I explained the importance of 
it, or lack of importance; and that was one reason. 
Another reason was, at the time that I made this 
contract I had seen the mine for two or three hours 
only. I was familiar with the difficulties they had 
had with Mrs. Cunningham over their tailings and 
had seen the tailings on the side hill where they 
[378 ] 
had been scattered, and J thought that hability was 
so—not only on anvbody who made a contract, but 
also upon the owners if they got possession of the 
property back—and I told Mutual during our nego-. 
tiations that I would not touch those tailings with 
a ten-foot pole; and that the only way I would go 
into the thing at all would be if they retained the 
tailings, retained ownership of them and retained 
their control of the surface of the ground on which 
they were; and that was left out of the contract. On 
the other hand, Mr. Collins had an idea that all of 
those tailings would go down on Mrs. Cunningham 
the next vear and cause very serious damage which 
might run mto a good many thousand dollars. J 
didn’t think so, but they wanted to protect the Mu- 
tual against that liability, and a part of the expense 
that I had to go to was to furnish the money to 
build an eight-inch line two or three mies down to 
a small tailings dump they had, so that when the 
spring run-off came they could move those tailings. 
I agreed with Mutual that I would help them out 
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with those tailings all that I could, without having 
any liability or any duty to do so, and we arranged 
that I should advance that money to such men as 
Mr. Collins wanted to use up there for that pur- 
pose, but on the Mutual payroll and not on mine. 
This was when I was operating the thing myself 
under a contract with me; but that he should do 
those things if he wanted to, but that I would not. 
I employed Mr. Collins because the Mutual wanted 
[379 ] 
a representative on the ground. He had been ditec- 
tor or was at that time a director of the company, 
and J agreed to employ him and pay him at the ex- 
pense of the operating company or of myself, but 
that he should report direct to the Mutual so that 
they would have full information of whatever was 
being done. 

Now, I wrote a letter—this situation became 
acute, and I wrote a letter to Mr. Collins, to Mr. 
Haley and to Mr. Sturgeon, Haley being their mill 
man and Sturgeon being their underground fore- 
man, giving them positive orders that they were not 
to touch those tailings; they were then on my pay- 
roll and working for me, and they were not to touch 
those tailings; and I asked them to send me back an 
acknowledgment of the receipt of that letter, that 
thev understood it and would obey the orders. Tn- 
stead of doing that, I am told by Mr. Collins 

Mr. Anderson: I object to that——— 

A. By Mn. Collins that they held a meeting and 
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decided they would not obey that order. I didn’t 
learn that until eight or ten days later, when Mr. 
Collins came into my office unexpectedly. At that 
tune I knew if they disobeyed that order they would 
make me liable on my payroli; so L discharged Mr. 
Collins and I wrote a letter ummediately—a letter, 
or a wire I guess it was 


to Haley and Sturgeon, 
saying, ‘‘Please sign the acknowledgment of that 
letter and send it to me by return mail,’’ which was 
done. Now, Mr. Collins could do whatever he pleased 
as representative of the Mutual, but I wanted him 

[380] 
to do nothing with those tailings as my represen- 
tative or as my emplove, and I wanted the other 
men exactly the same way; and that is the time 
when I withdrew from the contract, but my real 
reason, the underlying reason, was the effect it 
might have on my income taxes. 

Q. By Mr. Hinckle: Mr. Garbutt, did you pay 
any money to Mr. Collins to get him to work for 
you in order to obtain this contract of September? 

“A. No, 

Q. Did vou pay anv money to anybody else for 
that purpose? A. No. 

Q. Did you want the contract? A. No, sir. 

Q. Why did you enter into it? 

A. Well, by that time IT saw or thought I saw 

[381] 
that the Mutual was in rather bad shape. I felt 
verv friendly to Mr. Collins and had started to get 
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them a party interested. At that time, why, Mr. 
Abel was threatening suit or trying to bluff me, 
and IL made up my mind that I would see him 
through and do the best I could to save—he had 
some 700 stockholders that Mr. Collins had gotten 
a great many of them; they were small stockholders ; 
they were broke; and I wanted to help them out. I 
thought I could do it and keep even, perhaps, until 
I could get some person in my place. I never in- 
tended to get the contract, never would have done it 
had it been free. I thought T could enlist someone 
else on my terms and withdraw. That was my in- 
tention always. 

Q. The notice of forfeiture was withdrawn Oc- 
tober 15th. Why was that withdrawn ? 

A. Well, that was withdrawn because the owners 
became assured that a contract had been made which 
would cure those defaults and would protect the 
property. [882] 

Q. The contract of December 17. 1938. was 
made [883] here in Los Angeles, or was it made in 
Seattle or where was it made? 

A. T think it was agreed on here in Los Angeles. 

Q. Who drew the contract, if vou know? 

A. Mr. Grill: I have to explain there and get 
the continuity of this thing. I am sure I will have 
to, if your Honor will bear with me just a moment 
OF TEWO! - 

The Court: Let him explain. 

Mr. Hinckle: Al! right. Subject to 


038 Helen M. Sutherland, et al. 


(Testimony of Frank A. Garbutt.) 

A. When I withdrew I agreed with Mr. Grill 
and the other directors of the Mutual that I would 
keep on furnishing money and allow them to carry 
on until they could find a person to take my place. 
It was the only thing they really could do. The thing 
yas In operation when I withdrew, and the only fair 
thing I could do. So then they kept after me to 
make another contract, which I didn’t want to make, 
and Mr. Grill drew that contract, negotiated it, I 
think, with some of the other directors, and finally 
that contract was signed for that reason. 

Q By Mr. Abel: Which contract are om 
speaking of? 

A. I am speaking now of the contract of De- 
cember 17th. 

Q. By the Court; Do you know when ot 
signed that? pelle! 

Q. Do you know when you signed it? 

A. On or about December 17th. It was dated 
this was written by Mr. Grill, dated, I believe, by 
him in his [384] handwriting, and sent to me in due 
course. 


Q. It was dated when you received it? 

A. IT think sor I attiemot certaam of that, your 
Honor. 

Q. You do not know the date, though that vou 
actually signed it? 

A. I dont know the exact date. It probably was 
a day ov two later. I am not certaim. 
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Q. By My. Hinckle: Did you fill m that at the 
top? A. No. 

Q. ‘‘December 17’? 

A. That was filled in in Mr. Gvrill’s handwriting, 
I believe. 

Q. The minutes introduced of the Log Cabin 
Mines Company, introduced in evidence by the 
plaintiffs, show that the Log Cabin board of di- 
rectors authorized the signing of that contract on 
January the 4th. Did you sign it after the Log 
Cabin signed it or before? 

A. Before, J am sure. In regard to that matter, 
My. Hinckle, all those things were referred to you 
and I very seldom looked at them. 

Q. Do you know when you transmitted the con- 
tract to him? I will withdraw that. After the con- 
tract was executed by you and the Log Cabin did 
you transmit it, or at least a copy of it, to Mutual 
ov to some one for the Mutual? 

A. My recollection is—and I ain not certain of 
it— [3885] that we had a contract drawn by Mx. 
Grill that was very much interlined or mutilated 
and that that was signed, and that afterwards he 
prepared these clean copies and sent them down for 
signature, but I am not certain of that. That is my 
recollection. 

Q. When the clean copy was signed which the 
Judge put in evidence, or asked to have introduced 
in evidence this morning, did yon transmit a copy 
of that to the Mutual or to someone for the Mutual? 
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A. I think so. 

Q. And do you remember how you transmitted 
it ? A. Well, it would be by letter. 

Q. I will show you here a carbon copy of a 
letter dated ‘‘January 12, 1939,°’ addressed to ‘* Mx. 
Wan, LieGrill, Air Mail’) and signed’ Frankie 
Garbutt”’, and ask you if that.is a copyvot a Veneer 
that you sent with the executed final copy to the 
Mutual. A. Yes. 

Mr. Hinckle: I offer that in evidence as Defend- 
ants’ next exlubit. 

Mr. Abel: I have no objection to its being a 
copy, if I might see it, about its being a copy, if 
I may see it. No objection. 

The Clerk: Exhibit L. 


DEFENDANTS’ EXHIBIT L 


January 12, 1939. 
Ma Win Li. Grill, 
Colman Building, 
Seattle, Wash. 
Air Mail 
Dear Mr. Guill: 

I am enclosing you herewith two additional origi- 
nal copies of the agreement of December 17th, one 
of which has been executed by the Log Cabin Mines 
Company and by me. It should be executed also by 
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the Mutual Gold Corporation, after which you are 
at hberty to keep it for your purposes, the same as 
the copy you already have. 

The other copy I would like to have executed by 
the Mutual Gold Corporation and returned to me 
for my files, one of the two copies I will then have 
being for delivery to the Log Cabin Mines Company. 

With kind regards, I am 

Yours sincerely, 
FRANK A, GARBUTT. 
PAG-C. 
Ine. 


The Court: Defendants’ next in order. 

Q. By Ma. Hinckle: What equipment have you 
placed on [386] the property since you have been 
there ? 

A. Ina general way, a Marcy bail mull, a Doer 
classifier, Clark-Todd amalgamator. 

The Reporter: Will you repeat the last, please? 

A. Clark-Todd amalgamator. That is the amal- 
gamator that they use at the Homestake Mining 
Comipany. 

Q. By the Court: What is the trouble with that 
nine up there? With that amount of money taken 
out, why have there been no profits? 

A. It is not the amount of money they take out, 
your Honor. It is what it costs you. 
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The Court: I know, but what is the trouble? 

A. Well, low-grade ore and difficulties of vari- 
ous kinds. For example, we had the money accumu- 
lated to make this payment on November Ist; and 
I had told the owners that it would be forthcoming, 
when the mine commenced to fall in on us due to 
water that had seeped into the property, into the 
formation, from the previous spring thaw when the 
snow thawed and the ground was not frozen. It 
didn't make its effect manifest for some months 
afterwards; and we had to use all the money we 
had and all the men we could get to save the prop- 
erty from becoming practically a total loss; and 
that money was used up for that purpose and addi- 
tional money borrowed to timber and pay for our 
winter supplies. [887] 

The date of the caves ran over a period of 
weeks, I thmk, a month or two. It was in the late 
fall of 1940 and it was pretty general all over the 
mine. [388] 

Q. By Mr. Hinckle: Did you hire any extra 
men to take care of this caving-in situation ? 

A. We turned all our crew into that and hired 
a few, all that there was a place for to work. 

Q. You had to temporarily stop mining for the 
production of ore? 

A. It interfered with it very much. We did not 
stop entirely. We kept going as best we could. 

Q. By the Court: How much ore are you put- 
ting through the mill now? 
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A. That depends, your Honor. We have had 
during the winter time snow there as deep as 20 
feet, sometimes covering our building. We aim to 
put through 100 to 110 tons when we can get it, 
and we come as near that as we [3889] possibly can. 
This mine was mined by the Simpson boys, then by 
Mi. Chandler and My, Clark, then by the Mutual, 
and between them they spent there $300,000 or more. 
This $800,000 was their last attempt with that old 
pull that did not even comply with the terms of the 
contract that they build a proper mill to mill the 
ore. The expenses of nnilhng with that mill ran about 
eoa0 auton. 

Q. by the Court: May I ask what is the pros- 
pect in the future for that mine? 

A. Not too good. It has some possibilities. I can 
give vou all that in detail, with exact data. And in 
that information that Mr. Abel didn’t want-me to 
read vesterday vou will find, 1 think, exact figures 
that will answer most of those questions; and they 
are not based on opinions or hearsay; they are based 
on actual money figures. 

Q. By the Court: You have been operating 
it—— [390] A. About two years, I guess. 

Q. —about two vears, and it has not shown any 
net profit ? 

A. Well, according to the income tax statements. 
According to my ideas, it would show some profit, 
a small profit, and it should have shown a little bit 


544 Helen M. Sutherland, et al. 


(‘Testimony of Frank A. Garbutt.) 

more; but the regulations are such that you have to 
charge to capital charges things which are necessary 
for the operation and which really have no capital 
value of any kind; and that would explain a httle 
of it. I know the detail of the operation. 

Q. Supposing you have another two years’ oper- 
ation, are you going to be any better off than in the 
last two years? 

A. I can't tell you that. I can explain to you 
the reasons that bear on it, but I can’t answer that 
question or nobody else. 

@. Has the cre held up in value? 

A. No. In fact, the ore never did have the value 
that this—what’s the name?—Cole’s report indi- 
cated, neither the value nor the quantity. [3891] 

Q. By Mr. Hinckle: What are the ore values 
that you have been taking out? 

A. They have run along in the neighborhood of 
on an average of $5.40 or thereabouts. 

Q. And what is about your average cost of re- 
covering those values ? 

A. If vou leave out the bad luck we have had 
and things of that kind, I would say that I ought 
to mime and null it and handle it, all told, for about 
$3.75; but it has been costing us a little more than 
that, sometimes more than $4 and sometimes quite a 
little bit more than $4. [893] 

@. What is your estimate of the number of tons 
of available ore in the mine now? 
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A. Well, I have no estimate of what there is 
now. I know what there was at the time I took 
charge of it. 

Q. All right. What is your estimate at that 
time? 

A. There was about sixty-four or five thousand 
tons of ore in the mine; but that should not be 
characterized as ore that was blocked out because 
none of it was, strictly [404] speaking, blocked out. 

[405] 

Q. By My. Hinckle: How much of an error do 
you say that Mr. Cole had on his valuation of a 
million six hundred and some thousand ? 

A. Well, I would think there would be in there 
at that time about not to exceed $400,0000 gross * * *. 

Q. What percentage of recovery do you make 
with your new mill ? 

A. Well, our recovery has varied from 65 to as 
high as about 80 per cent by amalgamation. 

Q. By Mr. Hinckle: You do not use any other 
kind of recovery ? A. No. [426] 

Q. By the Court: You did not put in a eyanide 
plant? 

A. No, sir. 1 would like to go into the reasons 
of that if I may. 

The Court: LT am not concemed. 

@. By My. Hinekle: Jf will ask you why you 
did not. Why didn’t you put in a cyanide plant? 

A. Because after figuring it from every angle, 
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testing it for a good many months in connection 
with the Dorr Company, the biggest authorities on 
evanide and the biggest manufacturers of cyanide 
machinery in the world, we came to the conclusion 
that it would not pay with the ore we had in sight; 
and we were on a ridge that was directly between 
two streams used for drinking water, one a city 
and one a resort, and there was a great many 
uncertainties and expenses in taking care of that 
evanide, and it would not pay. The cyanide process, 
you can save anything you want up to about 99 
per cent, and that dependent upon the excellence 
of your plant and the completion of it; but a cyan- 
ide plant such as this mill and mine should have and 
be adapted to the milling of this ore, would cost, 
if properly installed, about $125,060 for the cyanide 
plant alone, not including the other milling ma- 
chinery, which would be your crushing and grinding 
machinery and the items that go with it. [427] 

Q. By Mr. Hinckle: In your opimion, is your 
new null now an efficient mull ? 

&. Yes; ites an efficient nll m so far as our 
present operations are concerned and in so far as 
amalgamation is concerned. We would undoubtedly 
save a materially larger amount of gold by cyanide, 
which is an ideal process for this ore: but it would 
cost us, including the depreciation charges and the 
tax and insurance on the mill, about as much as 
it would come to; and when we got through with 
the ore that we now have available we would not 
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have the mill paid for and would be still more hope- 
lessly in debt. 

Q. Mr. Garbutt, your contract of November the 
Ist, 1938, terminating your September contract, I 
believe [428] provided that you could take a first 
hen on the property to secure your advances. Have 
vou done that? 

A. I didn’t think it had it and I have never 
thought of it sinee. 

Q. It also provides, I believe, that you had the 
right to have the 4,099 shares of the Log Cabin stock 
pledged to you to secure your advances, Has that 
been done? A. No; that was never done. 

Q. Where is the stock now? 

A. Well, I don't know. You put it away some- 
where. I think it is in escrow with the Citizens 
Bank under order of the State Corporation Com- 
Inissioner. 

Q. ‘That same contract, as I recall it, provides 
that you should take demand notes. Have you ever 
taken any demand notes? 

A. No. That provision was made because the 
company was scared to death of some Vance suits 
and was to enable me to protect myself in the event 
he started to foreclose. I never took it and never 
had any idea of taking it. 

Q. Did you assign whatever interest you had m 
the mines, as trustee or otherwise, to the Log Cabin 
Mines Company ? 
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A. Yes; on direction of the Mutual 

Mar. Abel: I object to this as not responsive. 

Q. By Mr. Hinckle: Is this the assignment that 
vou executed ? [429] 

A. I have never seen it since. Yes. 

My. Hinckle: I offer that at this time as de- 
fendants’ exhibit. 

Myr. Abel: What date was that? 

Mr. Hinckle: Mareh the 10th, 1959. 

The Clerk: Exhibit O. 

Ma. Abel: What exhibit? 

The Clerk: Ixhibit O. 


DEFENDANTS’ EXHIBIT O 
ASSIGNMENT OF CONTRACT 
or valne received, I hereby sell, assign, transfer, 
set over, and convey to Log Cabin Mines Company, 
a California corporation, all my right, title, and in- 
terest In and to that certain contract dated July 18, 
1932 between Chandis Securities Company, M. N. 
Clark, and Alice Clark Ryan, as sellers, and Russell 
F. Collins and Ben L. Collins, as buyers, together 
with all modifications and agreements supplemental 
thereto. 
li witness whereof I have set my hand hereunto 
on this tenth day of March, 1939. 
YRANK A GARBUTT 
Witness. 
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Q. By My. Hinckle: Do you represent the own- 
ers as an agent now? A. No, sir. 

Q. When did you cease to represent them as an 
agent? 

A. I think it was about November 3rd, two or 
three days after this contract was made of Novem- 
ber Ist. | am sure of that. 

@. You have not represented them smee that 
tine, have you? Ee «NO, car, 

Q. How much time, about, have you put in of 
your own on this enterprise ? 

A. That is a headache. About four or five hours 
a day, sometimes more. 

Q. Have you made any charge for that service? 

A. No. 

@. Axe you wilhng at this time to turn the prop- 
erty back on certain conditions? [430] 

A. I always was. I am now; yes. 

Q. What are the conditions that you are willing 
to turn it back to them on? 

A. he conditions are and were that it would 
go into somebody’s hands who would make a bargain 
that would protect the Mutual stockholders, and 
especially the minority stockholders, and that would 
be satisfactory to the owners. 

Q. What about the money you have put into it? 

A. Well, at one time they suggested—Mr. Abel 
suggested—— 

Mr. Abel: Just a minute. ‘hat is not responsive. 
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The Court: That is not the question he asked. 
Just read the question, Mi. Reporter. 

(Question read by the reporter.) 

Q. By Mr. Hinckle: I mean by that, what con- 
dition would you make as to the money you had 
put into it? 

A. Pay it to me back in any reasonable way. 

Q. You would not want it all eash? 

A. Qh, no. 

Q. How much cash would you ask? 

A. I would say about half and the balance dis- 
tributed over some reasonable time. [451] 


Cross Examination 

Q. By Mr. Grill: Mr. Garbutt, what has been 
done with the tailings from the mill from your 
operations ? 

A. The tailings from my operation have been 
pumped through a series of four Woolfley sand 
pumps from the mill to a pomt up on top of the 
In] where they can be impounded and stored with 
some reasonable degree of safety, and not exposed 
on the sidehill where they are subject to a cloud- 
[452] burst. 

Q. Can they be reworked or reused at some 
future date? A. Oh, ves. 

Q. They are impounded and can be used? 

A. Yes; if ever vou got enough of them there 
to pay, or to figure out an operation that would pay. 
They are available and the only additional cost 
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would be—they had to be pumped, in any event— 
the only additional cost of working them would be 
the cost of scraping them up, which would be some- 
thing less than 10 cents a ton. [483] 

Q. Did you make a return to Mutual Gold of 
your operations up to date of termination of the 
contract ? A. What do you mean by a return? 

Q. Make anv statement or tvreport of this 
property ? 

A. J reported to them at all times about all of 
ny operations. 

@. But there was no terminal date October 31st. 
Did you make any statement of account up to that 
cate ? 

A. Whatever statements they wanted I sent 
them, almost daily copies of our routine cor- 
respondence, [442] 

Q. How much had you expended up to that 
time? A. I don’t know. 

Q. Well, concerning the initial outlay of $500 
for the power line, what date did you put that 
money up ? 

A. It was some time before the contract was 


signed. In discussion with them they decided 
Q. Well, what time: How many days before? 
A. Oh, I would mnagine a couple of weeks. I 
don't know. I can tell you the reason of it without— 
@. Well, the contract was signed on Septem- 
ber 2nd? 


? 
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A. Yes. This was some time previous to that 
time. 

Q. Say, about two weeks before? 

A. Well, it might have been a month before. I 
don't know, [443] 

Q. By Mr. Abel: Mz. Garbutt, do you testify 
that the Log Cabin Mines Company has milled 
50,009 tons of ore from [441] this mine? 

A. In that neighborhood, I think. It may be that 
is the amount in toto—I don’t know—from the 
start. 

Q. And you estimate that there remains de- 
veloped, but not blocked out, about 60,000 tons? 

A. No. What I said was that there was about 
63,000 or 64,000 tons there of probable ore at the 
time that I took over. 

Q. Have you had any estimate or survey made 
to determine the amount of probable ore with vefer- 
ence to this trial? 

A. You mean that there is now? 

Q. Ox within some near date? 

A. I don’t think that anybody could estimate 
that. [445 ] 

Q. When was it that vou noticed the cave-in on 
the 125-foot level? 

H The firstaime i iriedto cosmo. 

Q. Was that ever opened up? 

A. I opened up quite a bit of it; ves, most of it. 

[447 | 
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@. Are you in a position to state what the cost 
of removing or avoidance of the cave-in on the 125- 
foot level was; I mean the cave-in that you say 
existed on and before September 2, 1938? 

A. It would take a lot figuring to get the exact 
cost on that. [448] 

@. Who did it? 

A. We contracted a little of it there, contracted 
the labor; and that labor contract cost—done by a 
Inman named Armstrong, he is a miner I happened 
to know—his labor contract on that, J think, was 
about three and a half dollars a foot for the labor; 
and they used a lot of timber. It was not less than 
that. 

Q. By the Court: Was this ore that they caved 
in, that you could null it? 

A. No; most of it was muck that vou would get 
nothing from the muck. The ore had been taken out 
when the drift was originally run, your Honor, and 
gone to the mill. In cleaning up you would some- 
times get some ore. 

Q. By Mr. Abel: Since vou took over the oper- 
ation of this property there has been a very serious 
eave-in, has there not ? A. Yes. 

Q. On what level? 

A. On 125, on No. 2 and No. 3 and No. 4. [449] 

Q. I want to call your attention to Plaintiffs’ 
Exhibit 91 and the second letter. Is that a copy of 
a letter sent by you ? A, Evidently. 
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©. SilottirsGrll? A. Evidently; yes. 

Q. And that letter was the first time that you 
had up with Mr. Grill the bringing of the quiet 
title suit in the State of California ? 

A. J would think so. You see, you brought one 
quict title suit up there and I thought if it was 
wise in vou it would not be foolish in us, 1f we were 
going to spend some money to quiet title. [450] 

Q. Why do you say you did not follow up your 
contract rights and ask for a lien for your 

oe J gid’ sayy it. 

Q. ——for your expenditures? 

&. Indidnitesay it 

Q. What was the reason that vou did not take 
notes and did not assert a lien? 

A. JI didn’t think it was material in any way and 
I have no idea of ever trying to enforce it. I didn’t 
care if I had it or not. Those were proposed and 
arranged so as to protect the company against Mr. 
Vance and against you. J had no idea that I would 


ever enforce them. [454] 

Q. You did, then, operate the mill personally in 
1938, did vou not? 

A. I never did any personal work on it more 
than helping them clean up sometimes; but it was 
under my charge; [455] ves, sir. 

Q. But wasn't it more than that after the De- 
eember 17th contract went into force? And what 
day did that go into force? 
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A. My recollection is and my understanding is 
December 17th. We commenced operating under 
that as of that date. 

Q. And when did you commence actual opera- 
tion under that contract, you, personally, as one of 
the parties to the contract, not Log Cabin Mines? 

A. Well, I don’t think I ever operated person- 
ally under that contract. [ thought that operation 
was under the Log Cabin Mines. 

Q. fven before it had any capital stock ? 

A. Well, it was effective as of that date. 

Q. As of what date? A. December 17th. 

Q. The subscription to the capital stock of Log 
Cabin Mines by Mutual was on what date? 

A. I don’t know. 

Q. Was the mill and inine in operation before 
that date? A. Very probably. 

Q. Well, it was in fact, was it not? 

A. I imagine so. 

Q. What time in January—can you tell from 
your records there what time in January the mill 
was put in [456] operation ? 

A. I can tell what time it was operating from 
these records; ves. 

Q. Well, tell us. 

A. Do you want to know what time in January 
it operated ? 

Q. Yes. A.” What yea @ 

Q. 1938. 
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The Court: 1939. 

Mr. Abel: 739. 

A. Whichever year you want. You see, it made 
no difference who it was operated by. 

Q. Never mind. 

A. You want January, 1939? 

Q. No. I want the date that the mill started to 
operate after the contract of September 17, 1938. 

A. hen I have got to go back prior to that time 
and tell you when it was operating. Do you want 
19387 

Q. I want the time that the mill started after 
December 17, 1938. 

Q. By the Court: When did it first start oper- 
ating after December 17, 1938? 

A. All right. The first operation—I am con- 
fused in that question again. Will you give me that 


oy 


date again? 

The Court: He asked you the question: When 
did vou [457] first operate the mine after Decem- 
ber 17th, 1938. 

A. Ihave got to find December, 1938, and go on 
from there. 

Mr. Abel: May we have the pay roll for Janu- 
oy) Oe 

Mr. Hinckle: We haven't it here. 

A. We were not operating in December, 738. 

Q. By the Court: When did vou operate m 
January, then? 
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A. The first operations under my charge was on 
January, 1939. 

Q. What day? 

A. They commenced on January 2nd. 

Q. By Mx. Abel: And did you continuously op- 
erate from that day on? 

A. As much as we could, as well as we could; 
yes. 

Q. What interruptions were there? 

A. Oh, just breakdowns of the old mull, some- 
times a little lack of ore. 

Q. ‘The mine was in operation, was it not? 

A. Not when the mill was not. 

Q. You did not accumulate ore? 

A. You eouldn’t. You had no place to put it. 
Fill the bins and you were done, a couple of days’ 
run or a day's run. [458] 

Q. Outside of the mint returns is there anything 
available in the way of data from which that has 
been prepared ? 

A. Well, you haven’t the daily records here, the 
daily reports, rather, of the amount of ore milled; 
but the dates of that stuff vou get off the nunt re- 
tins. 

Q@. That would depend upon when vou send 
the—— 

A. The bulk of this, of course, is my own compu- 
tations to get these various results. The null was 
Tun as continuously as it could be run from January 
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2nd, when it started up, to the date it was shut 
down, to about five or six days prior to the start- 
ing up of the new mill. No distinction made in 
these records of the mine as to whether I was oper- 
ating it, the Mutual, or the Log Cabin or who, the 
trustee or otherwise. It was operated. I think, in 
four different ways during that period. [459] 

Q. Have you your income tax return for the 
period while you were operating it in the fourt 
way, as trustee? 

A. I think the income tax records probably all 
went in together. I don’t know. I didn’t make 
them. I didn’t see them. But it was operated on 
the start by me, and then it was operated for a 
short period of time as trustee for the Mutual while 
they were deciding what they wanted to do; then 
it was operated by the Log Cabin. In other words, 
as trustee, I was operating really under the name 
of Mutual, not as trustee by me and not as trustee. 

Q. The four capacities, then, were you person- 
ally, vou as trustee, Mutual Gold, and Log Cabin? 

A. Well, I imagine that there was no operations 
carried on by me as trustee. I held the property 
in my name as trustee, but I think I operated it 
for the Mutual Gold. I don’t think it was oper- 
ated by me as trustee. 

@. Well, what, then, did you refer to as the 
four capacities In which you ran the property? 

A. Well, that was just a mistake of mine. IL 
just didn’t take time to recollect what was done. 
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Q. Have you a segregation of your operating 
costs in whichever capacity you operated ? 

A. No. They run along from day to day just 
the same. 


Q. Run along together? A. Yes. 
@. And you spent money as you pleased, did 
you not? [460] A. Not as I pleased; no. 


@. As you decided ? 

A. I spent it according to my best judgment, 
after deciding with the Mutual and with ourselves, 
each, what we should do, what our operations 
should be. 

Q. Well, when did you meet with Mutual on that 
subject ? 

A. Our business was mostly transacted by corre- 
spondence, I would write them in regard to my gen- 
eral plans or we would discuss it when we did meet, 
and then operate according to that program. 

Q. The income tax returns, the federal income 
tax returns were all lumped together in whichever 
capacity ? 

A. I don’t know. Mr. Carter made those. He 
knew the operations. 

Q. Well, you swore to them, did you not? 

A. Sir? 

Q. You swore to them, did you not? 

A. Well, whatever I swore to there I examined 
at the time and became familiar with it at the time. 

Q. Just examine these two returns which have 
been produced by Mr. Carter or by your attorney. 
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A. What will I see about them? 

Q. {£ want to know whether all the operations, 
whether loss or profit, is expressed in those two re- 
turns for the period of 1939 and 1940. 

A. I imagine so. It was all a part of one oper- 
ation. [461] ; 

Mi. Abel: We offer each of these copies in evi- 
dence. 

Myr. Hinckle: No objection. 

‘he Court: Give them separate numbers. 

My. Abel: The 1939 we offer as 

The Clerk: Exhibit 92. 

My. Abel: -—-—Exhibit 92; and for the year 1940 
as Exhibit 93. 

A. I would say this, though, Mr. Abel, that those 
income tax reports would not give a correct picture 


of a profit or loss, for this reason: That under 
the government regulations you have to charge a 
ereat many things to capital accounts that have no 
value as a capital account, therefore, it shows you 
a fictitiously large profit. 

Q. Did you send Mi. Keily to Seattle about the 
15th cr 18th of August, 1938 ? 

A. No; I don’t think so. He went there about 
that time. 

Q. Ue had been an intimate associate and em- 
plovee of vours for many years prior to that time? 

A. I think about 17 years, about 5 or 6 vears 
previous to that time. I knew him well. When he 
died a short time ago he made me his heir in fact. 
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Q. And you furnished him the money for him to 
make that trip? 

A. I don’t think so. He got a wire from up there 
to come up. I think it was on a Sunday, and he 
didn't know [462] if he could go or not. He finally 
decided he would. He had a short time to make 
the train and I drove downtown and bought a ticket 
for him which I gave him. I think he paid me for 
the ticket. 

Q. And that was entered up and mentioned in 
your deposition, was it not? 

«A. I don’t reeall. 

Q. Some $68? A. Idon’t recall. 

@. He went up as whose representative ? 

A. J don’t know. He didn’t go up as mine. He 
went up at the request of somebody that wired for 
him up there. I don’t know. I imagine Log Cabin 
that he worked for—I mean Mutual. 

Q. On his return he reported to you, did he not? 

A. He didn’t make any report to me; no. I 
talked to him. 

@. About the purposes of his trip? 

A. Oh, I imagine he told me what happened. I 
was not especially interested in his purposes. 

@. Were you contemplating issuing the notice 
of rescission which was issued on August 25th at 
that time? 

A. It had nothing to do with it, as I explained 
_to vou im much detail. 
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Q. Were you contemplating the issuing of a no- 
tice of rescission at that time? [463] 

A. I don’t know. I have no independent recol- 
lection on it. I issued that when I found out—— 
You furnished the ticket, then, to Keily? 

I bought it for him. 

You saw him to the train? 

What is it? 

You saw him to the train, you say? 

No; I did not. 

But he came back and talked to you about 


Spor or. 


his trip? 

A. When he came back he probably talked to 
me, but I have no independent recollection about it. 

Q. And did you know that he had talked with 
two of the directors of Mutual Gold on that occa- 
sion ? A. On what occasion ? 

Q. On the occasion of his trip? 

A. You mean up there or down here? 

Q. Up there? 

A. I don’t know who he talked to up there. 

Q. You knew that there had been a meeting on 
August 13th at which the De Mille proposal was 
put in? 

A. I probably knew all about it at the time. 

Q. You drafted the De Mille proposal ? 

A. What is it? 

Q. You drafted the De Mille proposal ? 

A. Yes. I probably had some assistance in it, 
but I think I drafted it. [464] 
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The Court: Any further questions? I would 
like to ask the witness a question. 

Q. What experience in mining did you have 
prior to this experience, Mr. Garbutt ? 

A. Well, my first experience in mining occurred 
at Solano, California. Above Boulder, at the ten- 
der age of 7 years. I lost $20,000 at that time that’ 
I didn't know anything about. My father was a 
mining engineer and came here from Canada when 
16 years of age with $4 and went through Harvard 
College. He taught me what I know about mining. 
He was a mining engineer. I had various experi- 
ences then, commencing in Leadville, Colorado, in 
1879 and ’80 prior to the railroad there. I worked 
at a mine shortly thereafter at Redeliff. My father 
built a smelter both at Redeliff and at Leadville. 

Then my next experience in mining—well, I had 
a little experience around Blackhawk. That is near 
the Golden School of Mines, the Colorado State 
School of Mines now in Colorado. 

I came here in 1882 and worked in San Bernar- 
dina County at one or two properties there. 

@. What properties? 

A. I don’t remember one of them. The Side- 
winder was one that belonged to my father and 
Charley Canfield. 

Q. In Victorville? [465] 

A. It was in Victor. It was not Victorville. At 
the Ovo Grande I did a little work, not much, At a 
mine called the Alturas Mine—that is above San 
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Bernardino—I made some examinations there for 
Judge Otis of San Bernardino, but not directly for 
him. Mr. Ryan, who owned an interest in the mine, 
through a friend of mine got me to go up there and 
test a mill they had and make them a report on the 
property. I worked in San Diego County at the 
mines in an early day. I beat a drill underground. 
The last time I did underground work was beating 
a drill in the Mentone water tunnels above Mentone 
there, above Redlands there. That is the last mining 
that I did underground. I went from there to Can- 
ada, took charge of a gold mill. I had worked in a 
couple of gold mills in the meantime, and ran that 
gold mill there as superintendent until I milled up 
their ore; and then when I came back to California 
I engaged in general mining. Let’s see—no. I went 
from there to New Mexico. I was mechanic in 
charge of the erection of the Bucyrus Steam Shovel 
& Dredge Company plant on the Chama River; and 
then I had a general mining experience a little in 
Lower California, some in San Diego County, some 
in Riverside County. I had some mining experience 
in Utah and in Arizona. 

T then dealt in mines, that is, I bought them and 
spoiled them and gave them away, and worked for 
others when I had commissions to work, examina- 
tions and things of that kind, and engaged in min- 

[466] 
ing until about 9 or 10 years ago, when I retired 
from mining until T got towed into this by my sym- 
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pathies for My. Collins and his stockholders. 

I have had a general experience in mining in 
building and operating plants and in engineering 
work and in metallurgical work. And I was edu- 
cated as a geologist. For a number of. years I had 
charge of the Union Oil Company’s field and land 
development work. I have some mines out in Utah 
now. They are, however, not gold. Most of my 
mining was gold mining. I had a little experience 
in silver and lead, and a little in iron properties, 
but not much. The last two or three years I have 
owned and operated, or helped to operate some 
vanadium properties, and have made a good many 
metallurgical tests on those. 

JT was assistant assayer in the old Elgin smelter 
in Leadville, built by my father, and I have done 
assaying in mines, and that is about the extent of 
my expetvience. The last mine I owned out in 
Arizona I sold about, I think about 12 years ago. I 
had gold mines out there. While they did not 
amount to very much, one of them was the old 
Schuylkill-Tennessee. I got into that by having a 
mortgage on it and I sold out about 12 or 14 vears 
ago. And I sold the old Signal Mine. That is the 
mine that Dick Gird won from—not Dick Gird, but 
Ed Scheffelin, who discovered Tombstone—and Dick 
Gird, his partner, the Chino Ranch was named after, 
was a friend of the family, and IT had some [467] 
mining relations and actual mining in that way. 
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Q. In other words, you have spent your whole 
lifetime virtually in the mining game? 

A. I have been in so many different ones at the 
same time that you couldn’t say my whole lifetime; 
but I have spent my whole lifetime at mining or 
interested in mining. I have mined in Northern 
California, up above Grass Valley there, when I 
first studied mining engineering. The North Star 
and the Empire mines in Grass Valley were the 
deepest mines in the world, 750 feet deep about 50 
years ago. I went underground in them about 7,000 
feet with the general manager, Mr. Star. I went 
back there a few years ago when I went into this 
thing to brush up and met a Mr. Nob, who was as- 
sistant superintendent when I was there before, and 
he remembered me and showed me every courtesy, 
took me through his mill; and since I have entered 
into this enterprise IT have rubbed up on the old 
books and on the modern books on mining and metal- 
lurgy. I have visited a number of mills to see what 
was being done and I am acquainted and familiar 
with the leading people in mining, such as the Dorr 
people and the American-Cyanamid people, who 
made tests for us at this mine. So I have made very 
thorough tests on this, and I have had my head 
chemist work on this property here six or eight 
months, making amalgamation tests and cyanide 
tests in connection with Mr. Kivari who is the coast 
representative of the Dorr Company [468] here. I 
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have read all the modern works since that time and 
reviewed my geology, for whatever it may be worth, 
since that time. I have put in a lot of work in order 
to qualify me to know what was being done and 
what was the modern practice here, both in the 
United States, Canada and South Africa. Mr. 
Charles Butters, who went to South Africa with 
John Hays Hammond and came back here with, I 
think, $15,000,000, formerly worked for my father 
as assayer—I knew him at the time—for $75 a 
month. My father said, ‘‘He will go a long ways; 
he is a plugger and he is honest.’’ I think my 
father 

The Court: I think that covers the point. 

A. I have worked underground. There isn’t 
anything about this mine that I can’t do as well, 
except for my age. And stamp mills, I know stamp 
mills by heart. J can play a tune on that thing. I 
can cock one eye on the ore bin and tell you whether 


the ore will run until morning. 


Redirect Examination [469] 


Q. December the 10th, 1938, signed ‘‘ Mutual 
Gold Corporation,’’ and ask you if you received 
that through the mail also? 

A. I would like to look at that other one a sec- 
ond time. Yes; this is one that I received in due 
course. I would like to explain, if I may. This is 
outside. IT euess it is nothing. The reason of our 
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haste for building that highline, that power line, if 
they didn’t get started that year they were done. 
And a few days, which I think was probably a cou- 
ple of weeks, and Mr. Grill—this was a day or two 
before I went to the company, to the power com- 
pany to survey for that lime. It was a close ques- 
tion of whether we could get in or not with that 
line, and if they didn’t we were sunk. [470] 


DEFENDANTS’ EXHIBIT Q 


December 10, 1938 
Frank A. Garbutt, 
Los Angeles, Cal. 
Dear Sir: 

We hereby request that you expend for us and 
on our account under our contract with you of No- 
vember Ist, 1938, such monies as may be necessary 
to complete the pipe line from our drain tunnel to 
the tailings pond at the end of our present flume, 
to put our mill in condition to 1un, to complete the 
installation of the hoist, cage, compressor, etc., to 
pav our taxes, such insurance as is needed, such 
minor outlays as seem necessary to you for the pro- 
tection of our property, to provide a way of dis- 
posing of our tailings from the mill when it starts 
up and for any similar expenses or equipment neces- 
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sary in your opinion to the starting up and opera- 
tion of the mine and mill and the protection of the 
propeity, including repairs to the road. 

We understand that it is not obligatory for you 
to furnish any money for these purposes and that 
it is optional with you, but for any such monies as 
vou may elect to advance, we will give you our notes 
as provided in said contract with you dated Novem- 
ber Ist, 1988. 

[Seal] MUTUAL GOLD CORPORATION 

By J. E. STIEGLER 
President 
And EK. FUSON 
Secretary. 


DE NOAN TS Mae Te ik 
April 12, 1939. 
Mr. Frank A. Garbutt, 
Site i2e4il We ith. St., 
Los Angeles, California. 
Dear Mr. Garbutt: 

Being without funds for that purpose, we hereby 
request and authorize von to make payment to the 
Log Cabin Mines Company, or into its treasury, of 
the $10,000 which the Mutual Gold Corporation is 
obligated to make to it for the purchase of 10,000 
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shares of its capital stock, as provided in the con- 
tract of December 17, 1938 between us, yourself and 
the Log Cabin Mines Company, and we hereby 
acknowledge that this $10,000, together with the 
other monies advanced for our account or for us 
in the past, is the obligation of the Mutual Gold 
Corporation, which obligation is to remain in force 
until our contract of December 17, 1938 between 
the Mutual Gold Corporation, yourself and the Log 
Cabin Mines Company has been completed by the 
earrying out of said contract. 
[Seal] MUTUAL GOLD CORPORATION 
By J. E. STIEGLER 
C. T. ORR, 
Sec. 
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In the Superior Court of the State of California 
in and for the County of Los Angeles 


No. 440-367 


LOG CABIN MINES COMPANY, a corporation 
Plaintiff, 
Vs. 


MUTUAL GOLD CORPORATION, a corporation, 
et al, 
Defendant. 


— 


JUDGMENT QUIETING TITLE 
AFTER DEFAULT 


In this action, it appearing to the satisfaction of 
this Court, sitting in Department X 34 thereof, that 

(a) The defendant Mutual Gold Corporation, a 
corporation, was duly and personally served with 
the Summons and Complaint herein, and 

It further appearing that no appearance has been 
made and no answer filed by the said defendant; 
and a default of said defendant having been duly 
entered; and evidence having been introduced and 
heard in open court, and the court being satisfied 
that the allegations of the complaint are true, and 
that the relief asked for should be granted. 

Now, upon motion of David E. Hinekle, Attorney 
for the plaintiff Log Cabin Mines Company, 
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It is hereby Ordered, Adjudged and Decreed: 

J. That at the time of the commencement of this 
action there was vested in the plaintiff, as the owner 
absolute, title to that certain contract dated July 13, 
1932 for the sale of certain mining claims in Mono 
County, California, executed by M. N. Clark, Alice 
Clark Ryan, and the Chandis Securities Company 
as ventors, and by Russell F. Collins and Ben I.. 
Collins as vendees, as said contract was supple- 
mented by written instrument dated April 28, 1934 
and was modified and amended by written instru- 
ment executed on or about October 9, 1936, a copy 
of said contract being attached, as ‘‘Exhihit A’’, to 
the complaint filed herein, and a copy of said in- 
strument supplementing said contract being at- 
tached, as ‘‘Exhibit B’’, to said complaint, and a 
copy of said instrument modifying and amending 
said contract being attached, as ‘‘Exhibit C’’, to 
said complaint. 

Said mining claims agreed by said contract to be 
conveyed are: Log Cabin, Log Cabin No. 1, Log 
Cabin No. 2, Log Cabin No. 8, Log Cabin No. 4, 
Log Cabin No. 5, Log Cabin No. 6, Log Cabin No. 7, 
Log Cabin No. 8, Mill Site, New Year No. 2, Fed- 
eral No. 1, Federal No. 2, Federal No. 3, Log Cabin 
Annex, Tamarack, Oro, and Burke Fraction. 

UT. Plaintiff's title to the above described personal 
property is hereby forever quieted against any and 
all claims, demands and/or pretensions of said de- 
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fendant to any right, title, possession, lien, interest 
and/or equity in the above described personal prop- 
erty, and it is hereby perpetually enjoined and re- 
strained from setting up or making any claim to or 
upon the personal property above described, or any 
part thereof. 

Dated: June 13th, 1939. 
WILSON 
Judge of the Superior Court. 


[Title of Superior Court and Cause. 
REQUEST FOR ENTRY OF DEFAULT 
To the Clerk of Said Court: 


The defendant Mutual Gold Corporation having 
been regularly served with process, and having 
failed to appear and answer the plaintiff’s com- 
plaint on file herein, and the time allowed bv law 
for answering having expired, application 1s hereby 
made that you enter the default of said defendant, 
herein according to law. 

DAVID KE. HINCKLE 
Attorney for Plaintiff. 


Dated the 9th day of June, 1939. 
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[Title of Superior Court and Cause. ] 
DISMISSAL 
To the Clerk of Said Court: 


You will enter the dismissal of the above entitled 
action. John Doe No. 1 to No. 500 inclusive, Jane 
Doe No. 1 to No. 500 inclusive, and Corporation No. 
1 to No. 100 inclusive. 


Los Angeles, Cal., June 6, 1939. 


DAVID EK. HINCKLE 
Attorney for Plaintiff. 


ee 


['Title of Superior Court and Cause. ] 
SUMMONS 


The People of the State of California Send Greet- 
ings to: Mutual Gold Corporation, a corpora- 
tion, John Doe No. 1 to No. 500 inclusive, Jane 
Doe No. 1 to No. 500 inclusive, Corporation No. 
1 to No. 100, inclusive, Defendants. 


You are directed to appear in an action brought 
against vou by the above named plaintiff in the 
Superior Court of the State of California, in and 
for the County of Los Angeles, and to answer the 
complaint therein within ten davs after the service 
on vou of this Summons, if served within the County 
of Los Angeles, or within thirty davs if served else- 
where, and you are notified that unless you appear 
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and answer as above required, the plaintiff will take 
judgment for any money or damages demanded in 
the Complaint, as arising upon contract, or will 
apply to the Court for any other relief demanded 
in the Complaint. 


Given under my hand and seal of the Superior 
Court of the County of Los Angeles, State of Cali- 
fornia, this 5th day of May, 1939. 

[Seal Superior Court Los Angeles County ] 

L. E. LAMPTON, 

County Clerk, and Clerk of the Superior Court of 
the State of California, in and for the County 
of Los Angeles. 

By M. LA VALLEY 
Deputy. 


ee ee 


[Title of Superior Court and Cause. ] 


COMPLAINT TO QUIET TITLE 
TO PERSONAL PROPERTY 


The plaintiff complains and alleges: 


I 
That plaintiff is a corporation organized and ex- 
isting under the laws of the State of California and 
having its principal place of business in the County 
of Los Angeles, California. 


IT 
That defendant Mutual Gold Corporation is a 
corporation organized and existing under the laws 


. 
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of the State of Washington, and duly authorized 
to do business in the State of California. 


mai 
That Corporation No. 1 to No. 100 inclusive are 
corporations duly and lawfully organized and doing 
business under their respective names. 


IV 

That defendants John Doe No. 1 to No. 500 in- 
elusive, Jane Doe No. 1 to No. 500 inclusive, and 
Corporation No. 1 to No. 100 inclusive are sued 
herein under fictitious names because their true 
names are unknown to plaintiff; and that plaintiff 
will, when it ascertains the true names of said de- 
fendants, ask leave of court to amend this complaint 
by substituting said true names for said fictitious 
names. 

Vv 

That on or about July 13, 1932 a contract for the 
sale of certain mines and mining claims in Mono 
County, California was exeeuted by M. N. Clark, 
Alice Clark Rvan, and the Chandis Securities Com- 
pany as vendors and by Russell F. Collins and Ben 
L. Collins as vendees, a copy of said contract being 
attached hereto as ‘‘Exhibit A’’ and made a part 
of this complaint; that said contract was on or about 
July 18, 1932 sold and assigned bv said vendees to 
defendant Mutual Gold Corporation; that there- 
after on or about April 28, 1934 said contract was 


=I 
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supplemented by written instrument, a copy of 
which is attached hereto as ‘‘ Exhibit B’’ and made 
a part of this complaint; that thereafter on or about 
October 9, 1936, said contract as so supplemented 
was modified and amended by written instrument, 
a copy of which is attached hereto as ‘‘ Exhibit C’’ 
and made a part of this complaint; and that on or 
about March 10, 19389, in the County of Los Angeles, 
State of Califormia, said contract as so supple- 
mented, modified, and amended, was sold and as- 
signed and delivered to plaintiff by defendant 
Mutual Gold Corporation, and is now in plaintiff’s 
possession. 

wae 
That plaintiff is now, and at all times since on or 
about March 10, 19389 has been, the owner of, and in 
possession of, said contract as so supplemented, 
modified, and amended. 


VII 

That defendants claim and assert an interest ad- 
verse to plaintiff in and to said contract as so sup- 
plemented, amended, and modified; that the claims 
of defendants are without any right; and that none 
of said defendants has any estate, right, title, or 
interest whatever in said contract or in the supple- 
ment thereto or in the modification and amendment 
thereof. 

Wherefore, plaintiff prays that each defendant be 
required to set forth the nature of his or its said 
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claim, and that all adverse claims of said defendants 
be determined by a decree of this court; and plain- 
tiff further prays that by said decree it be declared 
and adjudged that plaintiff is the owner of said 
contract as so supplemented, amended, and modi- 
fied; that none of defendants has any estate or in- 
terest whatever therein or thereto; that defendants 
and each of them be forever debarred from assert- 
ing any claim whatever in or to said contract or 
supplement thereto or amendment or modification 
thereof adverse to the plaintiff; and that plaintiff 
have judgment for its costs herein and for such 
other relief as may be equitable. 


Attorney for plaintiff 


EXHIBIT A 


This Agreement of Sale made this 13th day of 
July, 1932, by and between the Chandis Securities 
Company, M. N. Clark and Alice Clark Ryan, of Los 
Angeles, California, hereinafter designated as the 
Sellers, and Russell F. Collins, of Seattle, Washing- 
ton, and Ben L. Collins, of Spokane, Washington, 
hereinafter designated as the Buyers, Witnesseth: 

That For and in Consideration of the payments 
to be made by the Buyers to the Sellers at the times 
and in the manner herein specified, and in consid- 
eration of the promises and agreements to be well 
and truly performed by the said Buyers, the said 
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Sellers hereby agree to sell to the said Buyers the 
following described patented and unpatented lode 
mining claims situate in Mono County, California, 
and more particularly described as follows, to-wit: 
Log Cagin, Log Cabin No. 1, Log Cabin No. 2, Log 
Cabin No. 3, Log Cabin No. 4, Log Cabin No. 5, Log 
Cabin No. 6, Log Cabin No. 7, Log Cabin No. 8, 
Mill Site, New Year No. 2, Federal No. 1, Federal 
No. 2, Federal No. 3, Log Cabin Annex, T’'amarack, 
Oro, and Burke Fraction. 

All of the above described claims having been re- 
corded at one time or another at Bridgeport, Mono 
County, California, in what has been known at 
various times as the Mono. Lake Mining District, 
the Bridgeport Mining District and the Homer Min- 
ing District. 

And also such water rights as the said Sellers 
may own in connection therewith. 

The condition of the titles to said property is as 
follows: 

Log Cabin claims, Log Cabin No. 2, Log Cabin 
No. 6 and Log Cabin No. 7 are patented. 

Log Cabin Annex is a mining location filed re- 
cently at Bridgeport by H. R. Bradley and deeded 
by H. R. Bradley and wife to the Sellers herein. 

Claims Log Cabin, Log Cabin No. 1, Log Cabin 
No. 3, Log Cabin No. 4, Log Cabin No. 5 and Log 
Cabin No. 8 are mining locations and in the opinion 
of the Sellers can be patented at any time. 
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It is stated by James Simpson that claims New 
Year No. 2, Federal No. 1, Federal No. 2, Federal 
No. 3, Tamarack, Oro and Burke Fraction have all 
had the assessment work done on them and title to 
them is in good condition. 

The Sellers or their immediate predecessors in 
interest have located those claims and have held title 
thereto for appreximately twenty (20) years and 
believe their titles to be good and they hereby rep- 
resent that there are no mortgages, indebtedness or 
other encumbrance against said claims of which they 
have any knowledge, but they expressly disclaim 
any hability for these titles, and the Buyers having 
been afforded an ample opportunity to examine 
same, hereby accept said titles, 1t being distinctly 
understood that the only estate to be conveyed here- 
under is all of the right, title and interest which 
the said Sellers may have or may hereafter acquire 
thereto. 

This agreement of sale is to extend for a period 
of five (5) vears from the date hereof unless sooner 
forfeited or terminated as hereinafter provided. 
Under this agreement the said Buyers shall have 
the right of possession with the fight to mine and 
develop said properties or any of them, including 
the right to follow and explore by proper working 
any vein or veins within said group of claims to the 
limit or exterior boundary lines thereof, to the same 
extent and no other as the Sellers, by virtue of their 
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title and interest in said group of claims, have or 
may hereafter acquire, and to follow any ore shoot 
or ore body found within the limits of said property 
in any direction to the same extent as said Sellers 
might lawfully do, and to break down and remove 
and mill or sell all commercial ores found therein 
except as hereinafter expressly provided, to-wit: 

It is understood and agreed that until said Sel- 
lers have been paid in full for said mining claims, 
in accordance with the terms hereof, that the ore 
already exposed above the present drifts on the vein 
at a depth of approximately 125 feet below the 
collar of the shaft and within the present extreme 
north and south faces, shall remain intact and un- 
less expressly permitted by permission in writing 
from said Sellers none of this ore shall be mined or 
removed from the mine and neither shall any ore 
at present on the dump be removed or milled by 
said Buyers. 

In consideration of the agreements herein con- 
tained the said buyers covenant and agree with said 
Sellers as follows: 

1. ‘To enter upon said mining claims immediately 
after the execution and delivery of this agreement 
and after the posting of the notices hereinafter pro- 
vided to be posted, and agree to work the same con- 
tinuously and in good workmanlike and minerlike 
fashion so as to develop said property with due 
regard for the continuance and preservation of the 
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same as a workable mine in accordance with the 
covenants herein set forth. 

2. The Buyers agree to work at least sixty (60) 
shifts of one man each of eight (8) hours’ duration 
per month until August 10, 1932, after which date 
said Buyers agree to work not less than one hun- 
dred fifty (150) similar shifts per month of eight 
(8) hours each during the life of this agreement, 
it being understood that each shitf is to consist of 
the day’s work of one competent miner or its 
equivalent in value. It is agreed that the excess 
of 150 shifts per month for any given month is to 
be credited on work to be performed during the 
sueceeding month or months during each year but 
that work during one year is not to be credited to 
the work to be done in any succeeding year, and 
that the said Buyers agree that there at all times 
shall be enough work performed by them to fulfill 
any work necessary to be performed for assessment 
purposes. 

4. The Buyers agree to install a compressor, 
pump, machine drills and other necessary equip- 
ment to sink the present shaft that is now down one 
hundred twenty-five (125) feet from the surface 
to a total depth of two hundred fifty (250) feet or 
to the point of its intersection with the vein and to 
drift upon the vein from the point of intersection 
for a distance of not less than two hundred (200) 
feet, and to do any other development work that 
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said Buyers may deem advisable for the develop- 
ment of additional ore. 

5. The said Buyers agree to well and sufficiently 
timber the tunnels, shafts and drifts used, opened 
or extended by them when necessary in said mine 
at all points and in accordance with good mining 
methods and to repair all old timbering in such 
workings and im all existing openings which are 
now open and which show any mill ore. This work 
of timbering and retimbering is to be done whenever 
and wherever it may become necessary for the 
safety of workmen and ore and for the preservation 
of said mine as a working mine, and said Buyers 
agree to fill all stopes with waste after the ores 
therefrom are removed so as to keep and leave said 
mine in a safe and proper condition for further 
development and exploration and in accordance with 
the usual custom of good miners. 

6. The said Buyers agree that the said Sellers 
may at all times enter, in person or by their duly 
authorized agents in writing, to inspect said prop- 
erty and any and all parts thereof, and the said 
Sellers shall have the right to keep one or more 
representatives at all times upon said property to 
represent them and to inspect same but always at 
their own sole cost and expense except that the 
said Sellers may furnish one representative who 
shall be a practical miner or a practical mining 
man, able and willing to work for the said buyers, 
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performing such work as may properly be allotted 
to him, and this representative the said Buyers 
agree to pay the same wages as they pay to other 
employees in a similar capacity, it being under- 
stood that should the representative so nominated 
by said Sellers not perform as much useful work as 
their other similar employees that the said Sellers 
will either accept reduced pay for him or furnish 
another representative to take his place. 

7. The said Buyers agree to pay for all labor, 
material and supphes employed or used by them in 
the development and operation of said mining 
claims under this agreement, including the pay- 
ment of all taxes and assessments from and after 
the date of July 13, 1932, during the term of this 
agreement, and said Buyers agree not to permit 
any lenable claims, including such labor, material 
or supplies, to be filed against said mining property, 
and agree to save said Sellers harmless therefrom. 

8. The said Buyers agree that before they allow 
any material, machinery or supphes to be brought 
upon said property that they will obtain and fur- 
nish to the said Sellers a release or waiver from 
the vendors thereof releasing and waiving any right 
ov rights which said vendors may have to file a lien 
or liens against the property of the Sellers, and in 
like manner, before employing any labor thereon, 
will obtain from the employees who are to perform 
this labor a like release to the end that all laborers, 
material men or contractors will look solely to the 
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Buyers and their interest in the property for pay- 
ment and will waive any right or claim that they 
may have against said Sellers or the property here- 
in described owned by them. 

9. The said Sellers agree that they’ will forth- 
with, upon the signing of this agreement, post or 
cause to be posted proper notices in conspicuous 
places upon said property notifying all persons em- 
ployed thereon or who furnish material and sup- 
plies to the said Buyers therefor that neither said 
property nor said Sellers will be hable for same 
or will said property be hable for lien therefor. 

10. The said Buyers agree that they will not 
commence any work upon said property nor order 
any material therefor until said notices have been 
posted and that thereafter they will maintain said 
notices or cause same to be maintained at all times 
that they are in possession of or are operating said 
property, and should the said Buyers commence 
work before said notices are posted or perform any 
work upon said property while said notices are not 
maintained thereupon, this agreement shall imme- 
diately terminate and cease at the option of the 
said Sellers. 

11. The said Buyers agree to comply strictly 
with the Workmen’s Compensation or Industrial 
Insurance Act of the State of California providing 
casualty insurance for all workmen injured while 
employed by them in the exploration and develop- 
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meht of said mining claims or for any other work 
performed by the said Buyers or at their instance 
during the term of this agreement. 

12. After said shaft has been sunk to the inter- 
section of the vein and diifted on for a distance 
of not less than two hundred (200) feet, if by that 
time sufficient tonnage of commercial ore is in sight 
to justify a mull, and, if not, as soon as sufficient 
tonnage of commercial ore is in sight, the said Buy- 
ers agree to build a suitable mill and mill buildings 
and to install proper milling machinery for the 
economical and proper milling of said ore and to 
proceed without delay in a minerlike fashion to 
mine, mill, and market said ores which have been 
developed on said property by the operation of said 
Buyers but especially excepting therefrom all ores 
hereinbefore referred to in the mine and on the 
dump as hereinbefore described. 

13. The said Buyers expressly agree to impound 
all mill tailings which assay over One ($1.00) Dol- 
lar per ton to the end that they will be preserved 
for future treatment. 

14. It is understood and agreed by the parties 
hereto that after the said sinking, drifting and 
building of a suitable mill are completed and the 
mine is put on production that Five ($5.00) Dollars 
per ton is to be allowed to the said Buyers to cofer 
the cost of all mining, milling and marketing and 
that the Sellers shall receive the balance over Five 
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($5.00) Dollars per ton, which amount shall be ap- 
plied as received upon the purchase price of said 
property until it is paid for in full. 

Should the Buyers mine and mill any ore which 
returns less than Five ($5.00) Dollars per ton net, 
they shall pay all of the costs thereof over and 
above the net returns received and this shall not 
be a charge against the said Sellers or against 
any future returns which they are entitled to re- 
celve. 

In consideration of the foregoing conditions and 
the expenditures to be made and the work to be done 
hereunder by the said Buyers, and in consideration 
of the faithfully keeping of all of the covenants 
herein contained, the said Sellers hereby give to the 
said Buyers the right to purchase all of the above 
described property for the sum of One Hundred 
Fifty Thousand ($150,000.00) Dollars, payable as 
follows: One Thousand ($1,000.00) Dollars on or 
before August 1, 1932, One Thousand ($1,000.00) 
Dollars on or before November 1, 1932, One Thou- 
sand ($1,000.00) Dollars on or before January 1, 
1933: One Thousand ($1,000.00) Dollars on or be- 
fore March 1, 1933, One Thousand ($1,000.00) Dol- 
lars on or before May 1, 1933, One Thousand 
($1,000.00) Dollars on or before July 1, 1933, One 
Thousand ($1,000.00) Dollars on or before Septem- 
ber 1, 1933, Gne Thousand ($1,000.00) Dollars on ov 
before November 1, 1933, One Thousand $1,000.00) 
Dollars on or before January 1, 1934, (One Thou- 
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sand ($1,000.00) Dollars on or before March 1, 1934 
and One Hundred Forty Thousand ($140,000.00) 
Dollars on or before five (5) years from date here- 
of, it being understood and agreed that all amounts 
paid by the said Buyers under the terms of this 
agreement shall be appled to and credited upon the 
several installments of the purchase price as they 
mature and as hereimbefore provided, and that in 
case said sums shall amount to the full purchase 
price of said claims to be paid, as herein provided 
prior to the expiration of the term of this agree- 
ment, or upor full payment of said installments 
to the said Sellers, according to the terms of this 
agreement, then the said Sellers shall execute a good 
and sufficient deed conveying to the said Buyers all 
their right, title and mterest in and to the lode 
mining claims, to the water and right of way for 
flume hereinabove particularly referred to, clear of 
all encumbrances suffered or permitted by them. 

The Buyers may proceed at their own expense 
to patent at any time thev deem advisable any of 
the unpatented claims of said group in the name 
of the Sellers. The Sellers agree to cooperate and 
assist in obtaining such patents. 

Time is of the essence of this agreement, and it 
is expressly agreed that in case of any violation by 
the Buvers of any covenant herein contained, or 
upon their failure or refusal to carry out or com- 
ply with all of the terms and conditions of this 
agreement, (labor, strikes, injunction proceedings, 
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or other outside interference except weather, over 
which said Buyers have no control excepted), the 
Sellers, at their election, may terminate this agree- 
ment. 

In the event of a default by the said Buyers in 
performing any of the conditions or covenants here- 
in set forth or should said buyers default in making 
any of the payments herein provided for at the time 
and in the manner specified, the Sellers may, at 
their option, give notice to said Buyers of the ter- 
mination of this agreement by depositing such no- 
tice in the United States mail, registered and post- 
age prepaid, addressed to the said Buyers at the 
mine and at the last known post office address given 
to said Sellers by said Buyers, and the depositing 
of said notices and the affidavit by the Sellers or 
any of them that same have been deposited shall 
be conclusive proof that the notices were given, and 
this agreement shall be terminated thereby at the 
option of the said Sellers. 

In the event of a default by the Buyers in the 
performance of some covenant or condition in itself 
immaterial and of which default they may be un- 
aware, the Sellers, before giving the notice as set 
forth, will notify the said Buyers of the default 
complained of and shall allow them thirty (30) davs 
from the date of giving said notice in which to eure 
same and remedy said default or defaults so com- 
plained of. 

In the event of the termination of this agreement 
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by default the said Buyers shall have no claim 
against the Sellers of any kind or nature or com- 
pensation for any labor performed, expenses 1in- 
curred or services rendered m connection herewith 
or hereunder, and all machinery, tools, and apph- 
ances, fast or loose, placed upon said property by 
them or under this agreement shall remain upon 
said property as a part thereof and become the 
property of the said Sellers. 

It is understood and agreed that the said Buyers 
shall have the use of all buildings, machinery and 
eatipment now on said premises but in the event 
of the termination of this agreement same are to 
be left in as good repair as they now are, necessary 
and usual wear and tear excepted. 

It is agreed that the said Buyers will not record 
this agreement until] they have paid at least Ten 
Thousand ($10,000.00) Dollars thereon, and should 
said agreement be recorded by them or by any one 
for or under them prior to the completion of the 
payments to the amount of Ten Thousand (§10,- 
000.00) Dollars, such recordation shall, at the op- 
tion of the said Sellers, immediately terminate this 
agreement and this option shall be evidenced by the 
recordation of the declaration of such intention or 
desire by the said Sellers. | 

All payments to be made to the said Sellers by 
the said Buyers hereunder shall be made to their 
order at the Citizens National Trust and Savings 
Bank of Los Angeles. 
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This instrument shall be binding upon the heirs, 
assigns, and successors of the respective parties 
hereto but before the said Buyers shall assign same 
they will notify the said Sellers of such intention 
and at the time of such assignment will obtain 
for the Sellers in form satisfactory to them a 
written agreement in which their assignees accept 
the same responsibility as the buyers have here- 
under, and said Buyers shall not be relieved from 
their hability hereunder even in event of an assign- 
ment unless specific consent thereto is given in 
writing by the said Sellers. 

In event of the insolvency of the Buyers or of 
their successors and assigns, or in event that pro- 
ceedings in involuntary bankruptcy are brought 
against them, said Sellers may, at their option, ter- 
minte this lease. 

In Witness Whereof, the parties hereto have here- 
unto set their hands and seals the day and date 
first above written. 

CHANDIS SECURITIES 
COMPANY 
By HARRY CHANDLER, 
President. 
M. N. CLARK, 
ALICE CLARK RYAN, 
Sellers. 
RUSSiLLe. Cm ils, 
BEN L. COLLINS, 
Buyers. 
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State of California 
County of Los Angeles—ss. 


On this 13 day of July, 1932, before me, Rose B. 
Coidarrens, a notary public, i and for the said 
county and state, residme therein, duly commis- 
sioned and sworn, personally appeared Harry 
Chandler, known to me to be the President of the 
Chandis Securities Company, the corporation de- 
seribed in and which executed the above instru- 
ment, and also known to me to be the person who 
executed it on behalf of the corporation therein 
named, and he acknowledged to me that such cor- 
poration executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and vear in 
this certificate first above written. 

ROSE E. COIDARRENS, 
Notary Public. 


Commission expires February 8, 1985. 


State of California 
County of Los Angeles—ss. 


On this 13 day of July, A. D. 1932, before me, 
Rose B. Coidarrens, a notary public, in and for the 
said county and state, residing therein, duly com- 
missioned and sworn, personally appeared M. N. 
Clark, Alice Clark Ryan, Russell F. Collins and 
Ben L. Collins, known to me to be the persons whose 
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names are subscribed to the above instrument, and 
acknowledged that they executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
in this certificate first above written. 

ROSE B. COIDARRENS, 
Notary Publi. 


Commission expires February 8, 1935. 


EXHIBIT B 
SUPPLEMENTAL AGREEMENT 

Referring to that certain xgreement of sale made 
July 13, 1932 by aid between the Chandis Secuzi- 
ties Company, M. N. Olde and Alice Clark Ryan, 
of Los Angeles, California, therein described as 
the Sellers, and Russell #'. Collins, of Seattle, Wash- 
ington, and Ben L. Collins, of Spokane, Washing- 
ton, hereinafter designated as the Buyers, in which 
the Sellers agree to sell to the Buyers that certain 
imining property located on Mono County, known 
as the Log Cabin property, more particularly de- 
scribed in said agreement which is hereby made a 
part hereof, said parties agree to and with each 
other to modify same as follows: 

Whereas on page 4, paragraph 4 of said agree- 
inent, the Buyers agreed, amongst other things, to 
sink the existent vertical shaft from a depth of 125 
feet to a total depth of 250 feet or to the point of 
its intersection with the vein, and 
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Whereas in the sinking of said shaft the Buyers 
encountered sufficient water to make the pumping 
thereof very expensive, and 

Whereas they are desirous of substituting other 
work therefor, and propose, in lieu of the sinking of 
said shaft to the said depth, that they run an adit 
level, which they believe will be not less than 1200 
feet in length, from the surface to said vein at or 
near the pomt where it would be intersected by said 
shaft and at a depth to where it will strike the ledge 
not less than said 250 feet in depth from the sur- 
face, and 

Whereas the said Sellers are agreeable to this 
substitution, 

Now Therefore, in consideration of the agreement 
of said Buyers, and their successors m interest, the 
Mutual Gold Corporation, that they will run said 
adit level in accordance with all of the general 
terms as set forth m said original contract, the 
Sellers hereby consent that said omgimal contract 
shall be amended so as to permit the running of 
said level instead of the sinking of said shaft, and 
further agree that the Buyers may sink what is 
known as the North winze on the vem as fav as they 
desire to sink same. 

The work upon said adit level shall be carried on 
upon the same terms and conditions as to the 
amount of work to be performed as applied to the 
sinking of said shaft. 
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The Sellers also agree that in event the Buyers 
run the completed adit level as agreed to the point 
where it intersects said vein that they will extend 
the time of said contract of July 18, 1932 for an 
additional period of nine (9) months. 

Whereas, further, the Buyers have erected a mill 
upon said property in the anticipation of the com- 
pletion of said shaft by or before this time, and 

Whereas they are desirous of operating said mill 
for the purpose of testing same and for the purpose 
of determining its adaptability to same the values 
contained mm the ore from said property, and 

Whereas, under the existing contract of July 13, 
1932 they do not have the privilege of milling ore 
except as therein provided, 

Now Therefore, in consideration of the premises 
and of the covenants and agreements in this modifi- 
cation contained, the said Sellers agree that when 
desired by the Buyers and on reasonable notice from 
them in order to enable the Sellers to send a repre- 
sentative to supervise this work, that the Sellers will 
allow the Buyers to mill enough ore from said piop- 
erty to test said mil but not te exceed an amount, 
however, necessary to produce gold to the value of 
approximately $1000.00 and the Buyers will pay the 
cost of such representative, which cost shall be his 
actual expenses and not to exceed $10.00 per day 
for such time as he puts im on the property. 

In consideration of the above, the Sellers agree 
to the substitution of the work of running the 
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adit level to the intersection of the vein in heu of 
the sinking of said shaft and the Buyers agree to 
perform said work in accordance with all of the 
terms of said contract, which it is agreed between 
the parties hereto is modified only to the extent of 
this Supplemental Agreement and otherwise shall 
remain in full force and effect. 

In Witness Whereof the parties hereto have here- 
unto set their hands and seals the 28 day of April, 
1934. 

CHANDIS SECURITIES COMPANY 
By HARRY CHANDLER 


President 
M. N. CLARK 
ALICE CLARK RYAN 
Sellers 
RUSSELL F. COLLINS 
BEN L. COLLINS 
Buyers 


MUTUAL GOLD CORPORATION 
By RUSSELL F. COLLINS, 
Pres. 
Successors in interest to the Buyers 
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PTS Fie 


Referring to that certain agreement made the 
13th day of July, 1922, by and between the Chandis 
Securities Company, M. N. Clark and Alice Clark 
Ryan, therein designated as the Sellers, in which 
agreement said Sellers agree to sell to Russell F. 
Collins and Ben L. Collins, designated therein as 
the Buyers, that certain property known as the Log 
Cabin Mines situated in Mono County, California, 
and more particularly described in said agreement, 
which said agreement for the purposes herein is 
hereby made a part hereof, and which said agree- 
ment was, with the consent of the Sellers, assigned 
to and assumed by Mutual Gold Corporation; and 

Referzing to that certain Supplemental Agree- 
ment made April 28, 1934, by and between the same 
parties, 

The same are hereby modified and amended as 
follows this 9th dav of October, 1936. 

For and in Consideration of the undertaking and 
agreeipent bv the Mutual Gold Corporation, the as- 
signee of said Buyers to spend upon said property 
the additional sum of Thirty Thousand ($30,000.00) 
Dollars under the direction of said Mutual Gold 
Corporation, as hereinafter set forth, the Chandis 
securities Company and Alice Clark Ryan, for he 
self and as assignee of M. N. Clark, hereby agree 
to and with the Mutual Gold Corporation to modify 
said agreement as follows: 
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The Sellers will allow to the Corporation the sum 
of Eight ($8.00) Dollars per ton to pay the expenses 
of mining and milling all ore taken out in develop- 
ment work below the ore reserved in the contract 
of July 18, 1932, down to the drifts existing on that 
date, approximately one hundred twenty-five (125) 
feet below the collar of the present main working 
shaft and within the extremen North and South 
faces as they existed on the 13th day of July, 1932, 
provided that this work consists of raises and levels 
and that the raises are not closer to each other than 
two hundred (200) feet and the levels are not closer 
than one hundred (100) feet to each other, and 

Provided further, that all receipts in excess of 
Eight ($8.00) Dollars per ton from mining and mill- 
ing of said ores from this work shall be apdi to the 
Sellers to apply upon the purchase price hereunder, 
and under said original contract of July 18, 1932, 
and 

Provided further, that the Corporation may, as 
provided in the original contract, mill any other 
ore outside of the herein described area, and should 
said Corporation mill or mine any such, the allow- 
ances for mining and milling thereof shall be the 
same as set forth in the original contract, to-wit, 
Five ($5.00) Dollars per ton and that all excess over 
and above these amounts shall be paid to the Sellers 
as provided in said contract, and 

Provided further, that said Corporation shall not 
inull any of the ore prohibited in the origmal con- 
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tract without the additional written consent of the 
Sellers being first had and obtained, and 

Provided further, that should the aggregate of 
these payments not amount to the sum of Ten Thou- 
sand ($10,000.00) Dollars on or before November 1, 
1937, that the Corporation shall make up any such 
deficit, and 

Provided further, that should said payments from 
the milling and marketing of ores as aforesaid not 
amount to Ten Thousand ($10,000.00) Dollars for 
the years ending November 1, 1938, November 1, 
1939, and November 1, 1940, that the Corporation 
will in like manner make up such deficit on account 
of the purchase price so that the Sellers will receive 
the mininum sum of Ten Thousand ($10,000.00) 
Dollars during each of said years, and 

Provided further, that the remainder of the pur- 
chase price shall be payable on o1 before November 
1, 1941. 

The Corporation warrants to the Sellers, as a 
partial consideration for this amendment, that it 
has on deposit Fifteen Thousand ($15,C00.00) Dol- 
lars in the Old National Bank at Spokane, Wash- 
mgton, which money can be drawn only upon the 
order of J. A. Vance, its General Manager, and only 
for the purpose of carrying on the work aforesaid, 
and that it has Fifteen Thousand ($15,000.00) Dol- 
lars more subscribed for this purpose which will 
be available upon ten (10) days’ call to be used 
for the same purposes and in the same manner, and 
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that the expenditures of said total of Thirty Thou- 
sand ($30,000.00) Dollars for the purposes as herein 
set forth, to-wit, mining, milling and developing 
said property by the Mutual Gold Corporation un- 
der the advice and supervision of capable manage- 
ment is, guaranteed by said Corporation. 

Should the Mutual Gold Corporation fail to keep 
any and all of the provisions of this modification 
agreement, the Corporation may, at its option, ter- 
minate vame by giving notice to the Sellers of its 
desire to do so, in which event said original agree- 
ment shall stand in all respects as though this modi- 
fication agreement had not been made. 

CHANDIS SECURITIES COMPANY 


By 
and 
Sellers 
Pac Cenc this (0 day of October, 1936 
MUTUAL GOLD CORPORATION, 
by 
and 


State of California, 
County of Los Angeles—ss. 

Ss. C. Hall bemg first duly sworn, deposes and 
savs: Phat he is president of the Log Cabin Mines 
Company, a corporation, plaintiff in the foregoing 
and above entitled action; that. ........ has read the 
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within complaint and knows the contents thereof; 
and that the same is true of his own knowledge 
except as to the matters which are herein stated on 
his information or belief, and as to those matters 
ee . believes it to be true. 
©, C2 FEAL 
Subscribed and Sworn to before me this Sth 
day of May, 1989. 
ALTHEA Kk. HINCKLE, 
Notary Public in and for said County and State. 


My Commission Expires May 20, 1940. 


DAVID E. HINCKLE, 
called as a witness on behalf of plaintiffs in re- 
buttal, being first duly sworn, was examined and 
testified as follows: 


The Clerk: State your name. 
A. David E. Hinekle. 


Direct Examination 

Q. By Mi. Abel: Ma. Hinekle, you are attorney 
for the defendaits in this ease? 

A. Some of them. 

Q. You were attorney for all of them until your 
withdrawal at the start of the trial, when you with- 
drew as attorney for Mutual Gold Corporation, and 
with the exception of Chandis Securities Company ? 
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A. That is right, that is right. 

Q. You are shown Defendants’ Exhibit S. Did 
vou prepare the complaint in that case? 

A. Yes, sir. 

Q. By the Court: What is it, the usual short 
form of quiet title complaint? [474] 

A. Very much the same, your Honor, with an 
exhibit consisting of the contract which was bemg 
quieted. 

The Court: I will examine it afterwards. 

Q. By Mr. Abel: With reference to the defend- 
ants named as ‘‘John Doe No. 1 to No. 500, melu- 
sive,’ and ‘‘Jane Doe No. 1 to 500, inclusive,’’ was 
it at your suggestion that those John Does were put 
in as defendants ? 

A. I dictated them; yes. 

Q. And does that apply also to the corporations 
named as ‘‘Corporations No. 1 to 100, melusive, 
defendants ? A. That is tight, 

Q. Did you have before you the letter of Mr. 
Grill on that subject at that time? You are shown 
Plaintiffs’ Exhibit 91, particularly the letter of 
April 24, 1939 by Mr. Grill to My. Garbutt on the 
subject of whether the stockholders should be made 
defendants? 

A, I don’t know, Mr. Abel, whether I ever saw 
that letter before this trial or not. 

Q. ‘The letter just before that, a copy of the 
letter from Garbutt to Mi. Giill and a copy to Mr. 
Weller, Mutual Gold attorney at Spokane? 
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A. I think I saw that. 

Q. You had that letter. And you notice there 
with reference to making the stockholders defend- 
ants in order to separate the sheep from the goats? 

A. Yes; I see that paragraph. [475] 

Q. Which class did the dissenting stockholders 
fall in; were they sheep or were they goats, 1f you 
know ? A. I don’t know. 

Q. Under that classification ? 

A. I regret that I am unable to answer the ques- 
tion. 

Q. Did you go up to Leevining and make ser- 
vice upon Russell Collins as statutory agent of 
Mutual Gold Corporation ? 

A. I made service on him. I did not go for that 
purpose, but while I was there I did make the 
service. 

Q. You knew at the time that the complaint was 
prepared that Mutual Gold was not going to defend 
the action? A. I probably did. [476] 

Q. At that time you knew that a suit was pend- 
ing in Spokane County, State of Washington? 

ma Vesmsit; f did. 

@. Wherein A. P. Batehaim, representing the 
minority stockholders, had sued to quiet title to this 
same contract in the State of Washington ? 

INS ord atl 

Q. And that suit was pending at that time? 

A. That is right. 

Q. Involving the same contract? [478] 
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A. That is right. 

Q. And vou knew that that was a representative 
suit: A. P. Bateham, as a stockholder, suing Mutual 
Gold and Log Cabin? A. That is right. 

Q. To quiet title? A. That is what—— 

Q. ‘To this same contract ? 

A. That is what I referred to when I said there 
was a claim, some claim of Mutual Gold Corpora- 
tion. 

Q. And you knew that that swt was brought by 
Bateham on behalf of Mutual Gold Corporation? 

A. I knew that; and that is what I referred to 
in my complaint as the claim of the Mutual Gold 
Corporation. 

Q. There was no evidence introduced in support 
of the decree in the Superior Court ? 

A. No formal taking of evidence. 

Q. I mean in this case, this Los Angeles court? 

A. hat is what I mean. [479] 


FRANK A. GARBUTT, 
recalled as a witness in behalf of Defendants, hav- 
ing been previously sworn, testified as follows: 


Further Direct Examination 
Q. By My. Hinckle: My. Garbutt, yesterday vou 
testified that vour agency for the owners was termi- 
nated on November 3, 1958. Have vou had an oppor- 
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tunity to check that over to see whether it was 
accurate or not? 

A. That was a lapsus linguae. It should have 
been [484] October. 

Q. October 3rd? A. Yes. 

Q. 1938? A. Yes. [485] 


RUSSELL F. COLLINS, 


recalled as a witness in behalf of Defendants, hav- 
ing been previously sworn, testified as follows: 


Further Direct Examination 

Q. By Mr. Hinckle: Mr. Collins, I will show 
you a page of the Plaintiffs’ complaint, page 7 of 
the bill of particulars, in which they set out a num- 
ber of items that were due and owing on September 
2nd, or about that time, and ask you—no. I will 
call your attention to the fact that they total 
$1,284.93; and then that there are two other items 
making $550.44, or a total of $1,835.37. I will ask 
you if those items were due and owing on or about 
August 6, 1938, or if not all of them, if at least 
some of them were? 

A. Well, IT know some of them were due, and 
that even my own claims the company owed me 
but they could not pay me even traveling expenses. 

Q. How long had this been due? 

A. Quite a while. I had taken about $1,500 in 
stock to supply the money. 
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@. How long had this been due? 

A. Oh, I suppose several months. Some of it, 
I think, had been due a year or so. 

Q. Did the company have the money on August 
6, 1938 to pay those claims that were then due? 

A. No; they didn’t. 

Mr. Hinckle: That is all. [488] 

Mr. Abel: Is there any contradiction of any of 
the items? 

Mr. Hinckle: None at all. 

Mr. Abel: Of that account? 

Mr. Hinckle: None at all. 

Mr. Anderson: It is covered by stipulation. 

Mr. Hinckle: It is covered by stipulation. That 
is all, Mr. Collins. [489] 


PLAINTIFFS’ EXHIBIT 94 


NOTICE OF ANNUAL MEETING OF STOCK- 
HOLDERS OF MUTUAL GOLD 
CORPORATION 


Notice Is Hereby Given that the annual meeting 
of the stockholders of Mutual Gold Corporation 
wil be held at the office of the company at 401 
Fernwell Building, Spokane, Washington, on Feb- 
ruary Ist, 1939, at eleven o’clock A. M. im accord- 
ance with the by laws of said corporation for the 
purpose of electing a board of directors for said 
corporation for the ensuing year, for hearing the 
reports of officers of said corporation and for the 
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transacting of any other business that may properly 
come before said meeting. 
MUTUAL GOLD CORPORATION 
By E. FUSON 


Secretary. 


PLAINTIFFS’ EXHIBIT 95 
(Post card addressed to) 


Mutual Gold Corporation, 
401 Fernwell Building, 
Spokane, Wash. 
PROXY 

Know All Men By These Presents: That I, the 
undersigned, do hereby constitute and appoint J. EH. 
Stiegler or in the event of his inability to act, F. T. 
Hickeox or W. L. Grill, my true and lawful attorney 
to represent me at the annual meeting of the stock- 
holders of Mutual Gold Corporation to be held on 
the first day of February, 1939, at eleven o’clock 
A. M. at the office of the company at 401 Fernwell 
Building, Spokane, Washington, and do _ hereby 
authorize and empower him to vote at said meeting 
and at any adjournment thereof for me and in my 
name and stead upon the stock then standing in 
my name on the books of said company, and I hereby 
erant iny said attorney all the powers that I should 
possess if personally present at said meeting hereby 
revoking all former proxies by me made. 
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Witness, my signature this... day of January, 
1939. 


A. R. CARTER, 


recalled as a witness in behalf of Plaintiffs in 
rebuttal, having been previously sworn, testified as 
follows: [498] 


Cross Examination 

Q. Please state what the paper you now hold is. 

A. It is an operating statement from September 
Ist, 1938 to July 31, 1939 of the Mutual Gold Cor- 
poration and the Log Cabin Mines Company. [499] 

Q. Does that include such operations as Myr. 
Garbutt had ? 

A. Yes; they were all under the control of Mr. 
Garbutt that are listed on that sheet. [500] 


Recross Examination [501] 
Q. Did you have charge of the social security 


records required by law? A. I compiled them. 
Q. You compiled them? A. Yes, sir. [502] 
Q. During the whole period? A. Wecwsit 


Q. In what name or names was the account 
earried with the Government? 

A. Well, at first it was carried under the name 
of Frank A. Garbutt for 
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Q. Until when? 
A. If I remember right, it was until October 31, 


@. And after then? 

A. From October—or from November Ist to 
April, 1939, it was carried in the name of Mutual 
Gold Corporation. 

Q. And therefrom? 

A. It was carried in the name of the Log Cabin 
Mines Company. [503] 


The Court: I think the findings should also be 
read in, shouldn’t they, in view of the fact that the 
judgment—— 

Myr. Hinckle: I was gomg to ask the Court's 
leave to read part of the findings, anyway. 

Mr. Abel: All right; I will offer the findings. 

The Court: And I will read them when I can 
study this case, without the necessity of reading 
them now. I assume they are long, and findings 
usually are when drawn by counsel. 

Mir. Hinekle: It is an exemplified copy and we 
might offer it in evidence. I do not think it will 
materially clutter the record any more. 

The Court: I do not think we have to worry 
about that much, gentlemen. It is pretty well en- 
ctuunbered now. 

Mr. Abel: Well, it is the last straw that breaks 
the camel's back. If counsel desires to put the whole 
record in, I have no objection. 
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Mr. Hinekle: JI offer it as defendants’ Exhibit. 
Your Honor, we have to 
The Clerk: Exhibit T. [510] 


DEFENDANTS’ EXHIBIT T 


In the Superior Court of Washington 
for Spokane County 


No. 103067 


J. A. VANCH, VANCE LUMBER COMPANY, a 
corporation, W. G. PEEBLES, and LOUISE 
WOODWARD, 

Plaintiffs, 
VS. 


MUTUAL GOLD CORPORATION, a corporation, 
Defendant. 


SUMMONS 


The State of Washington, To the said Mutual Gold 
Corporation, a corporation, Defendant: 


You are hereby summoned to appear, within 
twenty days (20) after the service of this summons 
upon you, exclusive of the day of service, and de- 
fend the above entitled action in the Court afore- 
said, and in case of your failure so to do, judgment 
will be rendered against you according to the de- 
mand of said Complaint, which will be filed in the 
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office of the Clerk of said county, a copy of which 
is herewith served upon you. 
O. C. MOORE, 
P. O. Address, 
501 Peyton Building, 
Spokane, Washington. 
W. H. ABEL, 
P. O. Address, 
Montesano, Washington 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Feb. 28, 1939. Frank C. Nash, 
Clerk. 


a 


[Title of Superior Court and Cause.] 
COMPLAINT 


Plaintiffs complain of defendant, and for their 
several causes of action herein allege: 


i 
At all times herein mentioned Vance Lumber 
Company has been and is a corporation, duly or- 
ganized under and by virtue of the laws of the State 
of Washington; that it has paid its license fees 
last due unto the State. 


IT. 

At all times herein mentioned Mutual Gold Cor- 
poration, defendant herein, has been and still is a 
corporation duly organized and existing under and 
by virtue of the laws of the State of Washington. 
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ITI. 

About the year 1932, defendant, as vendee, ac- 
quired a certain mining property (hereinafter re- 
ferred to as the mine) in Mono County, California. 
That its contract of purchase required it to pros- 
pect, develop and operate the mine. Prior to, and 
since August, 1936, defendant expended large sums 
of money in opening up, developing, and making 
said mine valuable, and thereby, and with the funds 
borrowed on production notes as hereinafter al- 
leged, said mine became and was of great and sub- 
stantial value, capable of continuous and produc- 
tive operation with large and substantial profit to 
defendant. 

IV. 

About August, 1936, defendant was in need of 
funds to fully develop and operate the mine, and 
thereupon borrowed from J. A. Vance $8,000, from 
Vance Lumber Company $6,000, from W. G. Pee- 
bles $1,000, and from Louise Woodward $1,000, 
for and on account of which the defendant duly 
executed production notes to J. A. Vance for $8,000, 
to Vance Lumber Company for $6,000, to W. G. 
Peebles for $1,000, and to Louise Woodward for 
$1,000, which Mutual Gold Corporation jointly and 
severally promised to pay according to the terms of 
said production notes. That said notes were upon a 
common form, a true copy of which is attached 
hereto, marked Exhibit ‘‘A’’ and made a part here- 
of, the only difference being in the amount of said 
notes, depending upon the amount of the loan, and 
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therein and thereby the defendant promised to pay 
the several note holders the amount of their re- 
spective notes according to the tenor thereof. Each 
preduction note provided defendant would, and it 
agreed to, pay such note in the amount expressed 
thereon, being the amount of said loan, and pro- 
vided, inter alia: 

: . out of net production reeeipts acecru- 
ing from the sale of ores from its mining prop- 
erty, before any dividends shall be declared or 
paid by it upon its capital stock, and in no 
other manner whatsoever, except that in case of 
a voluntary or involuntary sale of its mining 
property, any balance unpaid thereon shall be 
paid out of the proceeds thereof before any dis- 
tribution shall be made to its stockholders. 

‘**Net production receipts’ hereinbefore re- 
ferred to shall be construed to mean such re- 
ceipts as shall remain after deducting therefrom 
all of the costs of producing, handling, and 
milling said ore, necessary corporation expenses 
and taxes, a reasonable sum for mine develop- 
ment, such sum as the board of directors shall 
determine may be necessary for the purchase 
and/or payment of necessary mining equipment 
and payments on account of the purchase price 
of said mining property by rovalty or other- 
wise.”’ 

NE 
As an inducement to the plaintiffs, and to each 
of the persons loaning money for and upon said 
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production notes, the defendant agreed that the 
holders of said production notes were to select a 
manager to operate the mine, and that pursuant 
thereto, the plaintiff J. A. Vance was so selected 
and appointed manager under a written contract, 
uf management, a true copy of which is hereto at- 
tached, marked Exhibit ‘‘B’’, and made a part 
hereof. 

VI. 

The defendant in all borrowed about $30,000 
on production notes, as aforesaid, and executed 
notes accordingly, and the funds derived from said 
production notes were actually used in the develop- 
ment and operation of the mine, and were substan- 
tially all expended by the summer of 1938, at which 
time the funds of defendant for development and 
operation were exhausted. 


VII. 

September 2, 1938, defendant, without the knowl- 
edge or consent, of plaintiffs, fraudulently and with- 
out consideration wrongfully and unlawfully deed- 
ed, conveyed, and disposed of said mine to Frank 
A. Garbutt, and thereby ousted J. A. Vance as 
manager, and thereby disabled itself permanently 
so that it could not perform the management con- 
tract, or pay, or ever be in a position to pay the 
production notes, and put it out of its power to 
obtain the net receipts or any receipts of the mine. 
At said time, the mine was valuable, with large 
amounts of valuable ore, substantially. blocked out, 
and capable of being mined and milled at a sub- 
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stantial profit, and sufficient to pay and discharge 
the production notes, and all thereof, out of net 
receipts, as defined in the notes. 


VITI. 

By the said acts of defendant, each of the plain- 
tiffs has been damaged in the full amount of the 
production notes severally held by them, and each 
of them claim damage as follows: J. A. Vanee, 
$8,000; Vance Lumber Company, $6,000; W. G. 
Peebles, $1,000; Louise Woodward, $1,000, together 
with interest thereon from September 2, 1938, at. 
the legal rate. 


Wherefore plaintiffs pray Judgment against the 
defendant as follows: 
(1) In favor of J. A. Vance in the sum of 
£8,000, with mterest as above alleged; 
(2) In favor of Vance Lumber Company in the 
sum of $6,000, with interest as above alleged; 
(3) In favor of W. G. Peebles in the sum of 
$1,000, with interest as above alleged; 
(4) In favor of Louise Woodward in the sum 
of $1,000, with interest as above alleged; 
(5) And for their costs of suit herein. 
O. C. MOORE and 
W. H. ABEL 
Attorneys for Plaintiffs 
Office and Post Office Addresses: 
O. C. MOORE 
Peyton Building 
Spokane, Washington 
W. H. ABEL 
Montesano, Washington 
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State of Washington 
Grays Harbor County—ss. 


J. A. Vance, being first duly sworn, on oath de- 
poses and says: That he is one of plaintiffs herein, 
and makes this verification for and on behalf of 
each of said plaintiffs, having authority so to do; 
that he has read the foregoing complaint, knows 
the contents thereof, and believes the same to be 
true. 

J. A. VANCE 


Subseribed and Sworn to before me this 18th 
day of February, 1939. 
ELAINE VEYSEY 
Notary Public in and for Washington 
Residing at Montesano, Washington 


EXHIBIT “A” 


‘*Spokane, Washington 


‘‘FHlor Value Received, the undersigned, a Wash- 
ineton Conporation, agrees tO pay lO. eee 
thee SUMO t ee een Dollars, with- 
out interest, out of net production receipts accru- 
ing from the sale of ores from its mining property, 
before any dividends shall be declared or paid hy 
it upon its capital stock, and in no other manner 
whatsoever, except that in case of a voluntary or 
involuntary sale of its mining property, any bal- 
ance unpaid hereon shall be paid out of the pro- 
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ceeds thereof before any distribution shall be made 
to its stockholders. 

‘“ “Net production receipts’ hereinbefore referred 
to shall be construed to mean such receipts as shall 
remain after deducting therefrom all of the costs 
of producing, handling and milling said ore, neces- 
sary corporation expenses and taxes, a reasonable 
sum for mine development, such sum as the Board 
of Directors shall determine may be necessary for 
the purchase and/or payment of necessary mining 
equipment, and payments on account of the pur- 
chase price of said mining property, by royalty or 
otherwise. 

‘All sums which the undersigned shall have for 
the retirement of this and similar certificates shall 
be applied pro rata upon the same. 

‘‘The execution of this certificate has been au- 
thorized by resolution of the Board of Directors. 


“Dated this... NY MOI code Pe 7, 156. 
“MUTUAL GOLD 
CORPORATION 
ee ee eres 
President 
‘* Attest: 


Secretary”’ 
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EXHIBIT “B”’ 


This agreement, made and entered into this 29th 
day of August, 1936, by and between Mutual Gold 
Corporation, a corporation, party of the first part, 
and J. A. Vance, party of the second party, Wit- 
nesseth: 

That Whereas, the party of the first part is con- 
templating the raising of approximately the sum 
of $30,000 to place its miming property, located near 
Mono Lake, California, in operation; and 

Whereas, the party of the second part has agreed 
to assist in the raising of said amount to the extent 
which he has heretofore advised the board of direc- 
tors of the party of the first part; and 

Whereas, the party of the first part has agreed, 
if said fund is raised, the party of the second part 
shall serve as general manager under certain terms 
and conditions; now, therefore, 

It Is Agreed as follows, to-wit: 

That the party of the second part, is hereby em- 
ployed as general manager of the party of the first 
part, with full and complete authority for and on 
behalf of the party of the first part to expend the 
sum of $30,000 to place the mine of the party of 
the first part in production and to pay such obliga- 
tions which shall have been ineurred by the com- 
pany in connection with said property during the 
months of August and September, 1936. 

That the party of the second part shall remain 
as general manager of the party of the first part 
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after the said mine shall have been placed in pro- 
duction and during the operation of said mine until 
such time as the said sum of $30,000 shall have 
been fully repaid to parties advancing said funds 
to the party of the first part, in accordance with 
the terms of such agreement, as shall be made by 
first party with parties advancing said funds. 

That the party of the second part shall serve 
without any compensation whatsoever, except that 
he shall be entitled to full reimbursement for all 
expenses which he shall incur in connection with 
his position as general manager, which said expenses 
shall be paid monthly. 

The party of the second part shall employ M. J. 
Keily as a mining engineer upon said property if 
he is able to make satisfactory arrangements with 
him; but 1f not, party of the second part shall have 
the right to employ such mining engineer as he may 
select with the approval of the board of directors 
of the first party. 

That in the event of the death, resignation or in- 
ability of the party of the second part to act as 
the general manager, those subscribing for the said 
sum of $30,000 shall have the right to designate a 
new general manager and the party of the first part 
agrees to employ such general manager as may be 
designated; and in connection with the désignation 
of such general manager, if those raising said funds 
are unable to agree in the selection of the general 
manager, those advancing a majority in amount of 
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the funds shall have the right to designate the new. 
general manager to be appointed in the place and 
stead of the said party of the second part. 

That the said funds so raised for the purpose of 
placing the said mine in production shall be placed 
in a special fund of said corporation and may be 
withdrawn only upon the check of the party of the 
second part for and on behalf of said corporation, 
or such other party as the party of the second part, 
may designate; but in the event that the party of 
the second part shall designate any other person, 
except G. F. Ferbert or such other party as may 
be suitable to first party, to withdraw said funds, 
the party of the second part shall be responsible for 
the withdrawal thereof. 

That the party of the second part, shall incur no 
personal lability for any matter or thing whatever 
which he may do for and on behalf of this cor- 
poration while acting under the terms of this con- 
tract, and as general manager of said corporation, 
and shall incur no personal habilitvy for any con- 
tracts or obligation which he may incur for and on 
behalf of the party of the first part, while acting 
as general manager of the party of the first part, 
nor shall second party be hable for any mistakes or 
errors in judgment or any omissions of any char- 
acter while acting as general manager of the first 
party as herein provided. 

In Witness Whereof, we have hereunto set our 
hands and seals the day and year in this instrument 
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first above written. 
MUTUAL GOLD 


CORPORATION 
(Signed) By J. E. STIEGLER 
President 
(Signed) Attest: EK. FUSON, 
Secy. 
First Party 
(Signed ) J. A. VANCE 


Second Party 


The foregoing contract is hereby approved by the 
following as directors of Mutual Gold Corporation, 
a corporation. 

(Signed) J. E. STIEGLER 
(Signed) W. L. GRILL 

(Signed ) RUSSELL F. COLLINS 
(Signed ) J. A. VANCE 

(Signed ) R. P. WOODWORTH 
(Signed) FRED P. FREEMAN 


[Endorsed]: Filed Feb. 28, 1939. 


es 


[Title of Superior Court and Cause. ] 
AMENDED ANSWER 


Comes Now the defendant and for answer to the 
complaint of plaintiff herein alleges: 


15 
Admits paragraphs I and II of said Complaint. 
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IT. 

Admits that part of paragraph JII of said com- 
plaint up to and including the words ‘‘and making 
said mine valuable’’ in line four on page two of 
said complaint, and admits that said mine was of 
considerable potential value and capable of pro- 
ductive operation under proper management and 
denies each and every other allegation, matter and 
thing in said paragraph III. 


ITI. 

Answering paragraph IV, defendant admits that 
it borrowed from J. A. Vance the sum of $2,666.66, 
and no more; from Vance Lumber Company, the 
sum of $2,000.00, and no more; from W. G. Pee- 
bles the sum of $333.33, and no more; and from 
Louise Woodward, the sum of $333.33, and no 
more, and: admits the remaining allegations of said 
Paragraph IV. 

ny. 
Admits paragraph V of said Complaint. 


V. 

Answering paragraph VI of plaintiffs’ complaint, 
defendant denies that it borrowed the sum of $30.- 
000.00 as alleged in said complaint, or any sum 
in excess of the sum of $10,000.00, and admits the 
remaining allegations of said paragraph VI. 


Vi. 
Denies each and every allegation, matter and thing 
set forth in paragraph VII of said Complaint save 
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as the same may be hereafter specifically admitted. 


VII. 

Denies each and every allegation, matter and 
thing set forth in paragraph VIII and specifically 
denies that the said plaintiffs have been damaged 
in the various amounts set forth in said paragraph 
Olmab all 


And for Further Answer and by Way of Af- 
firmative Defense, defendant alleges: 


Hie 
That in the month of July, 1932, plaintiff, J. A. 
Vance, was elected a director and a Vice President 
of defendant company and remained a director and 
Vice President, continuously thereafter until the 
month of September, 1938. 


II. 

That plaintiff, J. A. Vance, from and after July, 
1932, assumed and took over general charge of the 
mining property purchased by defendant and pur- 
chased machinery and a mill to be used on said 
property and superintended the construction of said 
mill and the placing of said machinery. 


OE. 

That although plaintiff claimed to have great, abil- 
ity and knowledge regarding mining machinery 
and mills, having previously been engaged in the 
saw mill business, he purchased and had transported 
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to defendant’s property, at great expense to de- 
fendant, a second hand stamp mill, which was totally 
inadequate to perform the work required of it, 
plaintiff having wholly failed to determine the kind 
of mill necessary to properly handle and mill the 
ores from defendant’s property so as to effect the 
best possible saving of values therefrom, and pur- 
chased and had transported to the property of de- 
fendant, at great expense to defendant, a second 
hand Diesel Engine, which ran backwards and had 
to be entirely worked over to be usable for the pur- 
pose for which it was intended and which has ever 
since given much trouble in its operation, and is of 
no practical value to defendant. 


IV. 

That although plaintiff claimed to be an expert 
in the construction of mills and installation of ma- 
chinery, he insisted on and did build said mill and 
install the machinery on defendant’s property con- 
trary to the advice of expert mining engineers and 
millwrights furnished by defendant so that the same 
was so expensive to operate and so ineffectual in 
the saving of values from the ores milled that the 
cost to defendant company for the ores mined and 
milled exceeded the values extracted and saved 
therefrom by the plaintiffs’ operations. 


V. 
That by reason of the foregoing allegations in 
this defense set forth, the finances of defendant com- 


vs. Frank A. Garbutt, et al. 625 


(Defendants’ Exhibit T—continued ) 
pany were exhausted and it, was forced thereby to 
suspend operations in 1938. 


VI. 

That at a meeting of the stockholders of defend- 
ant company on August 6th, 1938, at which meet- 
ing plaintiff, J. A. Vance, was personally present, 
and the three remaining plaintiffs all being stock- 
holders of defendant were represented by their prox- 
ies and after a full discussion of the affairs of the 
defendant company, financial and otherwise, the fol- 
lowing resolution was passed by the unanimous vote 
of all stockholders represented at said meeting, to- 
wit: 

‘*Resolved that the Board of Directors of this 
corporation be and they are hereby authorized, 
empowered and directed to sell, lease, deal 
with, operate, exchange or otherwise dispose of, 
to any person, persons or corporation desiring 
to purchase, lease, deal with, exchange, operate 
same, any part of or all of the assets of this 
corporation, at such time or times, for such 
price and upon such terms and conditions, for 
cash or otherwise, including the exchanging for 
shares in another corporation, domestic or for- 
eign, as they in their absolute discretion deem 
expedient, advisable or desirable, and to per- 
form any other acts in this connection which in 
their judgement they may deem necessary or ad- 
visable. ’’ 
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Vi. 

That in accordance with the authority vested in 
them by said resolution, the board of directors of 
defendant company, acting in their discretion and 
best, judgment entered into a contract with one 
Frank A. Garbutt of Los Angeles, California, for 
the operaiton of said mining property, a true copy 
of said contract being marked Exhibit ‘‘A”’ at- 
tached hereto and made a part hereof as though 
set out in full herein. 


For a Second Affirmative Defense and by Way of 
Set Off and Counter Claim, Defendant alleges: 


I. 

That, the defendant borrowed from the plain- 
tiff herein in the fall of 1937, the following sums 
of money, to-wit: 

From plaintiff, J. A. Vance, the sum of 
$2,666.66 

From plaintiff, Vance Lumber Company, the 
sum of $2,000.00 

From plaintiff, W. G. Peebles, the sum of 
$333.33, and 

From plaintiff, Louise Woodward, the sum 
of $333.33 


and that defendant at the time of borrowing the 
said money from the various plaintiffs above named, 
executed and delivered to said plaintiffs the said 
production notes, as follows: 
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To plaintiff, J. A. Vance, a note in the sum 
of $8,000.00 

To plaintiff, Vance Lumber Company, a note 
in the sum of $6,000.00 

To plaintiff, W. G. Peebles, a note in the 
sum of $1,000.00, and 

To plaintiff, Louise Woodward, a note in the 
sum of $1,000.00 


IT. 

That the said notes so executed and delivered by 
defendant to the various plaintiffs were usurious 
and that defendant is entitled to have set off against 
the amounts actually loaned bv plaintiffs to de- 
fendant the amount of said note in excess of the 
amount of the loan made by each of plaintiffs to 
defendant. 


Wherefore, defendant prays that plaintiffs take 
nothing by their complaint herein; that said action 
be dismissed and that defendant have judgment 
against plaintiffs for its taxable costs therein in- 
curred. 

BROWN & WELLER 
Attorneys for Defendant. 


State of Washington 
County of Spokane—ss. 


C. T. Orr, being first duly sworn upon his oath, 
deposes and says: 

That he is Secretary of the defendant Company ; 
that he has read the above and foregoing Amended 
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Answer; knows the contents thereof and that the 
same is true as he verily believes. 

C. TORR: 


Subscribed and Sworn to before me this 20th day 
of May, 1939. 
E. D. WELLER 
Notary Public in and for the State of Washington, 
residing at Spokane. 


Copy received this 20 day of May, 1939. 


0. C. MOORE 
Attorneys for Ptfs. 


[Endorsed]: Filed May 23, 1939. Frank C. Nash, 
Clerk. 


EXHIBIT A” 


Memorandum of Agreement between Mutual Gold 
Corporation, organized under the laws of the State 
of Washington, with its principal place of business 
at Spokane, and operating solely near Leevining, 
Mono County, California, hereinafter called the 
Seller, and Frank A. Garbutt, of Los Angeles, here- 
inafter called the Buyer, Witnesseth: 

The Seller, through its duly authorized represen- 
tatives, states to the Buyer that it requires fur- 
ther equipment to make said property properly 
profitable as follows: 
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1. Bringing in electric power from Leevining 


or Tioga Lodwem2is: miles... $11,000.00 
2. Electric hoist complete with motor and 

SEEN ELE) CUM oT Oe eee een eee sce ee eee 7,000.00 
GaGa SemOr sia ai@e mine CAES. ce ees 1,500.00 
4. Ball mill, 100 tons capacity, including 

SEIU) OSG aa ec eae ene a ee ce 7,000.00 
DeemOla@esiMer <COMPlOte execu. cate ede cais 3,000.00 


6. Cyanide equipment, including tanks, motor 
and equipment capable of handling 100 
Lomsmel aly eee ......... ee: ZOONI0 


7. 6 inch pipe line, 5000 feet and imstalla- 
tion thereof, to carry tailings to impound- 
Ui <6 NS 6 pe le a RRM ae en 2 3,000.00 


8. 500 cubie foot compressor, with motor, ete. 4,000.00 


9. Additional building to house new machin- 
ery, including coverage for cyanide 


Pr eUTAU Gs Wee eee SeI ereED etr N ns  c s 3,000.00 
10. New bunkhouse and addition to cook house 1,500.00 
1d Assay otheeainad Gquipitientn28see00. nec. 1,000.00 


12. Enlargement of present ore bins at shaft 
SOG S005] NLS peer seen Re re roe ee... ae 1,000.00 


13. Payroll, truck hauling, cement, sand, ete. 
for 60 days during installation of above..... 10,000.00 


14. Payment due on property Nov. 1, 1938............ 10,000.00 
oral ae $84,000.00 


The Seller and Buyer agree to co-operate in in- 
vestigating and determining whether more suitable 
milling equipment than that, above described and 
recommended by the ‘Seller can be obtained and if, 
in the opinion of the Buyer, such proves to be the 
case, he may, at his option, alter the specifications 
of the milling equipment accordingly. 


630 Helen M. Sutherland, et al. 


(Defendants’ Exhibit T—continued) 

The Seller agrees to sell to the Buyer and to forth- 
with transfer to him the contract owned by it dated 
July 13, 1982 with the Chandis Securities Com- 
pany, M. N. Clark and Alice Clark Ryan for the 
purchase of the Log Cabin Mine and the group of 
mining claims contiguous thereto, subject to all 
modifications of said contract, which contract and 
its modifications are, for the purposes of descrip- 
tion and otherwise, hereby made a part hereof; in- 
cluded in this sale are all other property, personal 
and real, belonging to the Seller now on or adjacent 
or tributary to, or used in connection with said Log 
Cabin Mine and its group. 

The Seller agrees to forthwith transfer its title 
to said property, real and personal, to Frank A. 
Garbutt. 

In consideration of this agreement and the trans- 
fer above set forth, the Buyer agrees to do the fol- 
lowing things: _ 

1. Furnish $10,000 to make the payment due the 
owners of the Log Cabin Mine November Ist, 1938, 
before its due date. 

2. Organize as soon as possible a corporation of 
such Capital Stock as he may desire and forthwith 
transfer to said Corporation all titles received by 
him hereunder as soon as said Corporation is quali- 
fied to hold same, issuing all of its Capital Stock 
fully paid therefor. 

As a part of the consideration for the transfer of 
said title to it, such corporation shall contempora- 
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neously therewith or immediately thereafter agree 
that it will not sell or part with the title to any real 
estate referred to herein nor any part thereof, with- 
out either (a) the written consent of the Seller here- 
in; or (b) the vote of a majority of the directors of 
the corporation duly authorized or approved by its 
stockholders; or (¢c) its bankruptcy; or (d) a two 
thirds vote of its stockholders; and the By-Laws will 
carry a clause substantially setting forth this con- 
dition in the language above and that this provision 
of the By-Laws shall not be amended except by the 
vote of sixty (60%) per cent of the outstanding 
stock or a unanimous vote of the entire board of 
directors. 

3. Forthwith transfer one-half of its total au- 
thorized Capital Stock less one controlling share, to 
the Seller, which stock shall carry with it the 
right to a full minority representation on the board 
of directors of the corporation to be formed. 

4. Furnish additional funds to minimum of 
$100,000, including the above mentioned $10,000 to 
said corporation to be formed, as needed by it to 
equip said Log Cabin Mine with a mill of an esti- 
mated capacity of one hundred (100) tons daily or 
more, a suitable hoist and to bring in electrical pow- 
er, and for such other equipment and supplies as 
appear advisable including payment of taxes and 
the protection of titles. 

5. Take eare of all further payments falling due 
to the owners of said Log Cabin Mine group amount- 
ing to $120,000 in all. 
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6. Proceed with the work of properly equip- 
ping said property as rapidly as conditions will 
permit unless prevented by weather, strikes or other 
circumstances not controlled by the Buyer. 

7. At the Buyer’s option to advance additional 
funds should such advances, in the opinion of the 
Buyer, become necessary or advisable. 

8. Furnish the Seller with proper and detailed 
monthly statements of the operations of the Cor- 
poration to be formed. 

9. The Buver agrees to co-operate with the Sell- 
er in any reasonable way in protecting its and its 
stockholders’ interest in order that the smallest shall 
receive benefits proportionate to the largest. 

For all advances made by him the Buyer shall 
be entitled to be repaid out of any profits or funds 
available from the operation of said property or 
sale or other disposition of the property, but not, 
otherwise. 

When the Buyer has performed all acts herein- 
above set forth which are obligatory hereunder he 
shall be deemed to have fulfilled this contract and his 
liability shall cease. 

The Buyer may also terminate his lability here- 
under at any time after furnishing the first $10,000 
specified herein by notifying the Seller of his desire 
so to do and by placing his fifty (50%) per cent 
of the stock plus the one controlling share obtained 
by the Buyer hereunder, in escrow with the Title 
Insurance and Trust Company or with any respon- 
sible bank selected by the Buyer with irrevocable 
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instructions to deliver it to the Seller whenever and 
as soon as the money from net profits or from its 
dividends or from the Seller sufficient to repay the 
Buyer has been received by the trustee for the ben- 
efit of the Buyer. And should the Buyer (or, in 
event of his death, his estate) fail from any cause 
to perform his part, of this agreement he hereby 
agrees to deposit said stock in escrow in the same 
manner as in this paragraph provided and under 
the same terms and conditions as though the Buyer 
were terminating his lability. Should said Buyer 
withdraw as above or fail to perform his agreement 
as above provided, the Seller shall have the right 
to elect a majority of the board of directors, and 
such board shall have the right to immediately elect 
new officers, both conditional upon (a) the repay- 
ment to the Buyer of the monies advanced by him, 
or (b) the securing of same by a first lien upon 
the assets of the corporation subject only to its 
contract of purchase of July 13, 1932, or, at the 
option of the Buyer he may elect at any time before 
or while said stock is in escrow to accept in full 
payment for all money advanced by him such pro 
rata of said stock as said advances bear to one 
hundred thousand dollars. While the Buyer retains 
such control he agrees to vote upon all matters 
arising as appears to the best interests of the cor- 
poration. 

It is the intention of both the Seller and Buyer 
that in event of such withdrawal by the Buyer he 
shall be entitled to the return of his advances out, 
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of profits only or out of funds derived from the 
sale of said property or from the sale of the stock 
obtained by the Seller hereunder should the Seller 
sell the property or stock to third parties after 
having obtained title thereto by reason of the with- 
drawal of the Buyer. 

This right to repayment shall extend only for 
such advances as are made in accordance with this 
eontract, and the Buyer herein shall not be entitled 
to repayment for any further or additional advances 
unless or until he has secured the written approval 
of the Seller thereto. In computing net profits actual 
operating expenses only shall be considered and no 
charge shall be made on account of officers’ salaries, 
interest or capital expenditures. 

While such stock is in escrow it shall be voted 
by the Buyer, and its dividends shall go to the 
Buyer until his advances have been repaid and 
any dividends received by him shall apply upon 
such repayment. 

The Buyer, or his representatives, will consult at 
all reasonable times with the Seller before making 
any unusual or extraordinary outlays not, contem- 
plated herein and further agrees, insofar as his con- 
trol of the enterprise is concerned, to use his best, 
judgment in carrying on the operations contem- 
plated. 

In Witness Whereof the said Seller has hereby 
caused its name to be subscribed by its President 
thereunto duly authorized by its Board of Directors 
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this 2nd day of September, 1938, and its official seal 
to be affixed, and the said Buyer has hereunto sub- 
scribed his name and affixed his seal as of the date 
aforesaid. 
MUTUAL GOLD 
CORPORATION 
(Signed) By: J. E. STIEGLER 
President 
(Signed) FRANK A. GARBUTT 


[Title of Superior Court and Cause. | 
AMENDED REPLY 


Comes Now the plaintiffs and reply to the amend- 
ed answer in the above entitled cause and the so 
called affirmative defenses therein alleged. 

As to the first so called further answer and affirm- 
ative defense plaintiffs reply, 


il, 

Deny the matters and things set forth and alleged 
in the first so called further answer and affirmative 
defense and the whole thereof. other and except that 
from July, 1932, until September, 1988, plaintiff J. 
A. Vanee was a divector and vice president of the 
Mutual Gold Corporation; that on August 6, 1938, 
at a meeting of the stoekholders of defendant Mn- 
tual Gold Corporation a resolution was adopted, of 
whieh a copy is set forth in paragraph VI of said 
affirmative defense: that on or about September 2, 
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1938, a purported contract, of which a copy is at- 
tached as Exhibit A to the amended answer, with- 
out authority therefor, was signed by J. A. Stiegler, 
wrongfully purporting to act in his capacity as 
president and by authority of defendant corpora- 
t.on. 


As to the second so called further answer and 
affirmative defense plaintiffs reply, 


1G 

Deny the matters and things set forth and alleged 
in the second so called affirmative defense, set off 
and counter claim, other and except that defendant 
borrowed from plaintiffs the amounts of money al- 
leged in said second so called affirmative defense, 
together with other sums and amounts totaling the 
full amonnt alleged in the complaint herein. 


For a Further and Affirmative Reply to the fur- 
ther and affirmative matters alleged in the amended 
answer, plaintiffs allege that the pretended ¢on- 
tract of September 2, 1928 was and is whollv with- 
out consideration and was not and is not authorized 
by the resolution of August 6, 1928, set forth in the 
amended answer, and was and is a part and in fur- 
theranee of a fraudulent plan to deprive plaintiffs 
of the'r assets whereby, for the advantage and en- 
richment without consideration of said Frank A. 
Garbutt and his associates, the names of whom are 
unknown to plaintiffs, defendant Mutual Gold Cor- 
poration, was brought, apparently as purported 
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seller, but falsely and fraudulently in fact to agree, 
as stated on page 2 of said Exhibit A, ‘‘to forth- 
with transfer its title to said property, real and 
personal, to Frank A. Garbutt,’’ and _ plaintiffs 
further allege; that said pretended contract was 
subsequently abandoned and repudiated by said 
Frank A. Garbutt and that no corporation was 
formed or organized or pretended to have been or- 


continued ) 


eanized thereunder or pursuant thereto. 


For a Second Affirmative Reply unto the amend- 
ed answer, and each and every part thereof, the 
plaintiffs allege: 

I. 

That at the meetine at which the resolution of 
Aneust 6, 1938, was adopted, and immediately prior 
to such adoption, and for the purpose of inducing 
the adoption of such reselutien, Russell F. Collins 
and G. H. Ferhert, each a director of Mutual Gold 
Corporation and acting as such, stated and repre- 
sented to the stockholders of Mutual Gold Corpora. 
tion, 12 meeting assembled, that it was desirable 
that a wide diseretion be given to the Board of Di- 
rectors to dispose of the assets of the corporation, 
and that the Board of Directors would thereby 
be enabled to obtam a better disposition of the as- 
sets, and that such disposition would tmelude pro- 
tection to the creditors, ineludine the produetion 
note helders (including the plaintiffs herein); said 
stntements and representations were made with in- 
tent to thereby deceive and mislead the stockholders 
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so that they would adopt said resolution, and they 
were deceived and misled thereby and thereupon 
adopted said resolution. Said statements and repre- 
sentations were made with no intention that the 
creditors or production note holders be protected or 
payinent of their obligations provided for, and with 
the fraudulent intent to thereafter convey to Frank 
A. Garbutt without consideration the assets of the 
corporation, and intentionally disabled Mutual Gold 
Corporation from paying its creditors, including the 
production notes, and including therein the produc- 
tion notes in suit. 


For a Third Affirmative Reply unto the answer, 
and each portion thereof, plamtiffs allege, by way 


Res) 


of estoppel, 


lb 

That by the management contract, pleaded as Ex- 
hibit B to the complaint, J. A. Vance was to serve 
without compensation as manager and was to incur 
no personal lability for any matter or thing what- 
ever which he night do for and on behalf of the 
defendant while acting as general manager of the 
defendant corporation, and was not to be lable for 
any mistakes or errors in judgment or any omis- 
sions of any character while acting as general man- 
ager of Mutual Gold Corporation. 


II. 
That from time to time, the management of the 
said J. A. Vance and his conduct and acts done as 
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general manager were impliedly, and in part ex- 
pressly approved and ratified by Mutual Gold Cor- 
poration, in that at the annual meeting of the stock- 
holders of Mutual Gold Corporation held February: 
3, 1937, a vote of thanks was extended to him for 
his services on behalf of the Company; and at the 
meeting of the Board of Directors held October 9, 
1937, a resolution was unanimously adopted thank- 
ing the said J. A. Vance for what he had done for 
the Company; that the Board of Directors at a 
meeting held February 19, 1938, approved the activ- 
ities at the mine of J. A. Vance for the period from 
May 7, 1937, to December 12, 1937, said approval 
being in the following form: 

‘“Mr. J. A. Vance presented a written report 
covering the activities at the mine from May 
7, 1937, to December 12, 1937, when he left. 
Said report was duly read and submitted to the 
Board of approval before sending out to the 
stockholders. On motion duly made, seconded 
and earried, the report was ordered accepted.”’ 


II. 

That the management contract, Exhibit B_ at- 
tached to complaint, provided that the said J. A. 
Vanee would employ M. J. Keily as mining en- 
gineer upon said property; that M. J. Keily was 
nonunated and appointed by the owners as their 
representative to be employed by Mutual Gold Cor- 
poration at said mine to have supervision and di- 
rection of the development of said mine, and the 
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operation of the mill and recovery of values thereat, 
and the authority of J. A. Vance as general man- 
ager was so limited that he did not have a free hand 
as such manager, but that by action and resolution 
of the Board of Directors of Mutual Gold Corpora- 
tion, at a meeting held January 8, 1938, Keily was 
given complete charge to hire and fire men and 
complete responsibility as to the operation of the 
property; that any of the acts and things com- 
plained of as mmsmanagement were done upon the 
authority and with the approval of Keily and on 
account of all thereof the defendant, Mutual Gold 
Corporation, is how estopped and precluded to com- 
plain thereof, or to hold J. A. Vance responsible 
therefor. 

Wherefore plaintiffs prav judgment as in their 
complaint herein. 
O. C. MOORE and 
W. H. ABEL 
Attorneys for Plaintiffs. 


State of Washington, 


County of Spokane—ss. 


O. C. Moore, being first dulv sworn on oath. de- 
poses and says: 


That he is one of the attorneys for the plaintiffs 
and makes this affidavit for and on behalf and for 
the reason that said plaintiffs are and each of them 
is a non-resident of Spokane County. 
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Affiant further states that he has read the fore- 
going reply, knows the contents thereof and_be- 
-lieves same to be true. 


O. C. MOORE. 


Subscribed and sworn to before me this 24th day 
of June, 1939. 
R. P. WOODWORTH, 
Notary Public in and for the State of Washington, 
residing in Spokane. 
[Endorsed]: Filed June 26, 1939. 


[Title of Superior Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled action having come on for trial 
October 5th, 1939, before the undersigned, one of 
the Judges of the above-entitled court, and the plain- 
tiffs being present in court personally and by the 
officers of plaintiff corporation and represented by 
their attorneys, W. H. Abel and O. C. Moore, and 
the defendant being present by its officers and by 
its attorneys, D. B. Heil and E. D. Weller, and both 
parties having announced ready for trial, and it 
being stipulated in open court by respective counsel 
for plaintiffs and defendant that the trial of this 
cause should be consolidated for trial before the 
court with the case of J. A. Vance vs. Mutual Gold 
Corporation, No. 103068, in said court, and the 
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court having heard the testimony of witnesses for 
plaintiffs and for defendant, and the argument of 
counsel, being fully advised in the premises, now 
makes the following 


FINDINGS OF FACT 
L. 


That plaintiff, Vanee Lumber Company, now is, 
and at all times herein mentioned was, a corpora- 
tion organized under the laws of the State of Wash- 
ington, and that it has paid its heense fee last due 
the State of Washington. 


IL. 


That defendant, Mutual Gold Corporation, now 
is, and at all times herein mentioned was, a cor- 
poration organized and existing under the laws of 
the State of Washington. 


JULIE 


That at all times hereafter mentioned up to Sep- 
tember, 1938, plaintiff J. A. Vance was a stock- 
holder, a member of the Board of Directors, and a 
Vice-President of defendant company. 


LY. 
That about the year 1932 defendant as vendee 
aequired by contract of purchase certain mining 
property situate in Mono County, California, for 
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the total purchase price of $150,000, $10,000 of 
which purchase price had been paid prior to Au- 
gust, 1936, and that the purchase contract as amend- 
ed provided for the payment of $10,000 November 
1, 1937, and a like sum on November Ist of each 
year thereafter until November Ist, 1941, when the 
entire balance became due and payable. That said 
contract required that the vendee, defendant herein, 
should prospect and develop said mining property 
and that defendant had spent considerable sums of 
money up to August, 1936, in such prospecting and 
development work to the extent that its financial 
resources had become exhausted. 


ve 


That about August, 1936, defendant being in need 
of funds to continue development of said mine and 
for prospecting same, pursuant to authorization of 
the Board of Directors, borrowed approximately 
$30,000 from plaintiffs herein and other stockhold- 
ers of defendant corporation and delivered to the 
several stockholders by whom such loans were made, 
its notes designated by it as ‘‘production notes.’’ 
That said notes were on a common form, differing 
only as to the amount of loan represented thereby, 
said form being as follows: 
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‘*Spokane, Washington 


‘For Value Received, the undersigned, a 
Washington corporation, agrees to pay to 
eee ee. the sum ol... 
Dollars, without interest, out of net production 
receipts accruing from the sale of ores from its 
mining property, before any dividends shall be 
declared or paid by it upon its capital stock, 
and in no other manner whatsoever, except that 
in case of a voluntary or involuntary sale of its 
mining property, any balance unpaid hereon 
shall be paid out of the proceeds thereof before 
any distribution shall be made to its stock- 
holders. 

‘“*Net production receipts’ hereinbefore re- 
ferred to shall be construed to mean such re- 
eeipts as shall remain after deducting therefrom 
all of the costs of producing, handing and mill- 
ing said ore, necessary corporation expenses and 
taxes, a reasonable sum of mine development, 
such sum as the Board of Directors shall de- 
termine may be necessary for the purchase 
and/or pavment of necessary mining equip- 
ment, and payments on account of the purchase 
price of said mining property, by rovalty or 
otherwise. 

‘* All sums which the undersigned shall have 
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for the retirement of this and similar certificates 
shall be apphed pro rata upon the same. 
‘he execution of this certificate has been 
authorized by resolution of the Board of Di- 


rectors. 

"ated (ils... Oy 0 eee eae re , 1936. 
“MUTUAL GOLD CORPORATION 
ci si alae. eet man eee eRe. 

President. 
‘* Attest: 
Secretary’”’ 


That plaintiffs loaned to defendant and hold pro- 
duction notes as hereinbefore described in the fol- 
lowing amounts: 


J. A. Vanee $8000.00 

Vanee Lumber Company 6000.00 

W. G. Pebbles 1000.00 

Louise Woodward 1000.00 
ver 


That plaintiff, J. A. Vance, as a condition for 
making such loans by himself and by the Vanee 
Lumber Company, of which he was an officer and 
a large stockholder, required that he be selected 
as manager of defendant company to operate said 
mine, and pursuant thereto defendant entered into 
a contract with the said J. A. Vance as follows: 

““This agreement, made and entered into this 
29th day of August, 1936, by and between Mu- 
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tual Gold Corporation, a corporation, party of 
the first part, and J. A. Vanee, party of the 
second part, Witnesseth: 

‘That Whereas, the party of the first part 
is contemplating the raising of approximately 
the sum of $30,000. to place its mining property, 
located near Mono Lake, California, in opera- 
tion; and 

‘“Whereas, the party of the second part has 
agreed to assist in the raising of said amount 
to the extent which he has heretofore advised 
the board of directors of the party of the first 
part; and 

“Whereas, the party of the first part has 
agreed, if said fund is raised, the party of the 
second part shall serve as general manager 
under certain terms and conditions; now, there- 
fore, 

‘It Is Agreed as follows, to-wit: 

‘That the party of the second part is hereby 
emploved as general manager of the party of 
the first part, with full and complete authority 
for and on behalf of the party of the first part 
to expend the sum of $30,000 to place the mine 
of the party of the first part in production and 
to pay such obligations which shall have been 
incurred by the company im connection with 
said property during the months of August and 
September, 1936. 

“That the party of the second part shall re- 
main as general manager of the party of the 
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first part after the said mine shall have been 
placed in production and during the operation 
of said mine until such time as the said sum 
of $30,000 shall have been fully repaid to parties 
advaneing said funds to the party of the first 
part, in accordance with the terms of such 
agreement as shall be made by first party with 
parties advancing said funds. 

‘That the party of the second part shall serve 
without any compensation whatsoever, except 
that he shall be entitled to full reimbursement 
for all expenses which he shall meur in con- 
nection with his position as general manager, 
which said expenses shall be paid monthly. 

“The party of the second part shall employ 
M. J. Keily as a mming engineer upon said 
property if he is able to make satisfactory ar- 
rangements with him; but if not, party of the 
second part shall have the right to employ such 
mining engineer as he may select with the ap- 
proval of the board of directors of the first 
party. 

‘That in the event of the death, resignation 
or inability of the party of the second part to 
act as the general manager, those subscribing 
for the said sum of $30,000 shall have the right 
to designate a new general manager and the 
party of the first part agrees to employ such 
general manager as may be designated; and in 
connection with the designation of such general 
manager, if those raising said funds are unable 
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to agree in the selection of the general man- 
ager, those advancing a majority in amount of 
the funds shall have the right to designate the 
new general manager to be appointed in the 
place and stead of the said party of the second 
part. 

‘That the said funds so raised for the pur- 
pose of placing the said mine in production 
shall be placed in a special fund of said cor- 
poration and may be withdrawn only upon the 
check of the party of the second part for and 
on behalf of said corporation, or such other 
party as the party of the second part may des- 
ignate; but in the event that the party of the 
second part shall designate any other person, 
except G. F. Ferbert or such other party as 
may be suitable to first party, to withdraw said 
funds, the party of the second part shall be 
responsible for the withdrawal thereof. 

“That the party of the second part shall 
incur no personal liability for any matter or 
thing whatever which he may do for and on be- 
half of this corporation while acting under the 
terms of this contract, and as general manager 
of said corporation, and shall incur no personal 
liability for any contracts or obligation which 
he may incur for and on behalf of the party of 
the first part, while acting as general manager 
of the party of the first part, nor shall second 
party be liable for any mistakes or errors in 
judgment or any omissions of any character 
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while acting as general manager of the first 
party as herein provided. 

‘In Witness Whereof, we have hereunto set 
our hands and seals the day and year in this 
instrument first above written. 

(Signed) MUTUAL GOLD CORPORATION 
By J. E. STIEGLER, 
President. 
(Signed) Attest: E. FUSON, 
Secy. 
First Panty. 
(Signed) J. A. VANCE, 
Second Party. 


“The foregoing contract is hereby approved 
by the following as directors of Mutual Gold 
Corporation, a corporation. 

(Signed) J. E. STIEGLER 
(Signed) W. L. GRILL 

(Signed) RUSSELL F. COLLINS 
(Signed) J. A. VANCE 

(Signed) R. P. WOODWORTH 
(Signed) FRED P. FREEMAN” 


ALY. 

That operating under said contract said plain- 
tiff, J. A. Vance, took sole charge of the said mine 
and the expenditure of the $30,000, which was 
placed in a special fund in a bank at Bishop, Cali- 
fornia, subject only to his check and the check of 
others authorized by him. That at the time plain- 
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tiff, J. A. Vance, took charge of operations at said 
mining property, there was on the property a small 
mill suitable primarily as a pilot mill for develop- 
ment purposes which said plaintiff Vance assured 
the Board of Directors of defendant company, from 
his knowledge and examination thereof, he could 
operate at a profit and repay therefrom the said 
production notes. 


Vin: 

That after making said contract said plaintiff 
J. A. Vance took charge of said mine and funds 
and proceeded to operate said mining property and 
mill ores extracted therefrom in said mill with the 
result that he received proceeds from mint returns 
of approximately $40,000, all of which returns in- 
cluding monies derived from production notes he 
expended in the operation of the mine and mill and 
no net profits were derived from his operation of 
the mill with which to pay the production notes or 
anv part thereof. 


1 

That plaintiff, J. A. Vance, continued the opera- 
tion of said mine and mill under said contract until 
the spring of 1938 when all of the funds belonging 
to said company including the funds derived from 
the loans on production notes, the proceeds of mint 
returns and also considerable sums of money ad- 
vanced by said plaintiff, J. A. Vanee, and other 
stockholders of defendant company had been ex- 
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hausted and the said plaintiff, J. A. Vance, ceased 
operations at said property and ordered said mill 
shut down. 


ae 


That immediately thereafter plaintiff, J. A. 
Vance, reported to the Board of Directors of de- 
fendant company that it would be necessary to place 
a mill on said property having a daily capacity of 
at least 100 tons in order that the same might be 


operated profitably. 


xa, 

That plaintiff, J. A. Vance, with a mining en- 
gineer by the name of Cole, examined a used mill 
located in the State of California having a pur- 
ported capacity of 100 tons per day and recommend- 
ed its purchase to the Board of defendant company. 
That he contacted various mining companies in an 
endeavor to interest them in taking over the de- 
velopment and operation of defendant’s properties 
for an interest therein and after being unsuccessful 
in his attempt to interest any other companies 
therein, Lloyd Vance, son of J. A. Vance, acting 
on behalf of J. A. Vance and Vance Lumber Co., 
proposed to take over the operation and develop- 
ment of the properties of defendant company under 
a contract, which is in evidence herein as Exhibit 
A29 and made a part hereof as though written out 


in full herein. 
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XII. 

At a meeting of the stockholders of defendant 
company held at the office of the company on Au- 
gust 6, 1938, for the specific purpose among others 
of authorizing the Board of Directors to take action 
on the Lloyd Vance proposed contract or any other 
contract that might be advisable, a resolution was 
passed by the tunaminous vote of more than two- 
thirds of the outstanding stock, plaintiffs all being 
present in person or by proxy and voting therefor, 
which resolution is as follows: 

‘‘Resolved that the Board of Directors of this 
corporation be and they are hereby authorized, 
empowered and directed to sell, lease, deal with, 
operate, exchange or otherwise dispose of, to 
any person, persons or corporation, desiring to 
purchase, lease, deal with, exchange, operate 
same, any part of or all of the assets of this 
corporation, at such time or times, for such 
price and upon such terms and conditions, for 
eash or otherwise, including the exchanging for 
shares in another corporation, domestic or for- 
eign, as they in their absolute discretion deem 
expedient, advisable or desirable, and to per- 
form anv other acts in this connection which 
in their Judgment they may deem necessary or 
advisable.”’ 


Soe 
That pursuant to said resolution the Board of 
Directors of defendant company through its officers 
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on September 2, 1938, entered into a contract with 
one Frank A. Garbutt of Los Angeles, California, 
to take over the development and operation of de- 
fendant’s mining property, said contract being in 
evidence herein as Exhibit A10 and made a part 
hereof as though set out in full herein. 


XIN: 

That thereafter, to-wit, on or about December 17, 
1938, another and further contract was entered into 
between defendant corporation, the said Frank A. 
Garbutt and Log Cabin Mines Company, a corpora- 
tion organized under the laws of the State of Cali- 
fornia, and pursuant to the terms of the first con- 
tract, Exhibit A1l0 above referred to, wherein for 
valuable consideration the said Log Cabin Mines 
Company undertook to become the operating com- 
pany in carrving on the development and operation 
of said mining property, said contract of Decem- 
ber 17, 1938, being in evidence herein, marked Ex- 
hibit AJ7 and made a part hereof as though set out 
in full herein. 

XY. 

That the said contracts hereinbefore referred to 
were made by the Board of Directors of defendant 
company with the purpose and intent that out of the 
net proceeds of said mining property defendant 
company would pay all its outstanding indebtedness 
including the production notes hereinbefore de- 
scribed and that on August 23rd, 1939, in order 
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that there might be no question as to their intention 
the said Board of Directors of defendant company 
entered into a supplemental agreement with the 
said Frank A. Garbutt and Log Cabin Mines Com- 
pany specifically providing that after the repayment 
cf the amounts advanced by the operating company 
for labor and machinery and any other expenses as 
in said contract provided that the net proceeds of 
said mining property belonging and accruing to de- 
fendant should first be paid to the discharge of the 
said production notes and any other indebtedness of 
said defendant, which agreement was admitted in 
evidence as Exhibit A35 and is hereby referred to 
and made a part hereof as though set out in full 
herein. 
ROVE 

That the said Log Cabin Mines Company and the 
said Frank A. Garbutt have ever since the making 
of said contracts diligently and faithfully expended 
labor and money in the development of the said min- 
ing property installing thereon a new mill capable 
of milling in excess of 100 tons of ore per day, to- 
gether with other proper machinery and equipment 
so that the total expense of equipping and develop- 
ing said property by the said Log Cabin Mines 
Company and Frank A. Garbutt since the making 
of said contract has exceeded the sum of $100,000. 


From the foregoing Findings of Fact, the court 
makes the following: 
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Conclusions of Law 


ile 
That defendant corporation has not put it out of 
its power to pay the production notes out of net 
production receipts accruing from the sale of ores 
from its mining property, nor has it jeopardized or 
interfered with the rights of its creditors. 


iT, 

That plaintiff, J. A. Vance, by his conduct and 
acts terminated his contract as general manager of 
defendant company and also abrogated same by his 
inability to carry out the terms of his contract by 
placing the mine in profitable production. 


ITT. 

That plaintiffs by voting for the resolution under 
which the Board of Directors of defendant com- 
pany entered into the contracts referred to in the 
findings herein estopped themselves from thereafter 
attempting to repudiate or set aside said contracts. 


IV. 

That the Board of Directors of defendant com- 
pany in authorizing the execution of said contracts 
for the development and operation of its mining 
properties acted without fraud and in the exercise 
of their sound discretion. 


Nia 
That the due date of the production notes of plain- 
tiffs herein has not been accelerated by the acts of 
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defendant or its officers and that said notes are not 
now due and payable. 


VI. ' 
That defendant is entitled to a judgment dismiss- 
ing the action of plaintiffs and to have judgment 
against plaintiffs for its taxable costs herein. 


Done in Open Court this 14th day of February, 
1940. 
CHAS. W. GREENOUGH 
Judge. 
Presented by: 
E. W. WELLER. 


[Endorsed]: Filed Feb. 14, 1940. Frank C. Nash, 
Clerk. 


[Title of Superior Court and Cause. ] 
JUDGMENT 


The above entitled action having come on for 
trial before the undersigned one of the Judges of 
the above entitled court, and plaintiffs being per- 
sonally present and represented by their attorneys, 
W. H. Abel and O. C. Moore, and the defendant 
being represented by its officers and by its attor- 
nevs, D. B. Heil and E. D. Weller, and the court 
having heard the evidence adduced by witnesses for 
plaintiffs and for defendant, and the argument of 
counsel, and having heretofore made and entered its 
Findings of Fact and Conclusions of Law, and it 
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appearing that the plaintiffs made and filed herein 
their bond conditioned for the payment of any judg- 
ment for costs that might be awarded against them 
with United Pacific Insurance Company, a corpora- 
tion, authorized to execute bonds in the State of 
Washington, as surety, up to the sum of $200, now 
therefore, it is 

Ordered, Adjudged and Decreed that the above 
entitled action be and the same is hereby dismissed 
without prejudice. It is further 

Ordered, Adjudged and Decreed that the defen- 
dant have and it is hereby granted judgment against 
plaintiffs, J. A. Vance, Vance Lumber Company, a 
corporation, W. G. Peebles, and Louise Woodward, 
and each of them, for its taxable costs and disbuyse- 
ments herein incurred and further for judgment 
against United Pacific Insurance Company, a cor- 
poration, for the amount of such taxable costs and 
disbursements in no event to exceed the sum of $200 
against said corporation. 

Done in Open Court this 14th day of February, 
1940. 

CHAS. W. GREENOUGH 
Judge. 
Presented by: 
E. D. WELLER. 


[Endorsed]: Filed Feb. 14, 1940. Frank C. Nash, 
Clerk. 
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LLOYD J. VANCE, 


called as a witness on behalf of Plaintiffs in rebut- 
tal, being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
The Clerk: Will you state your name? 
A. Lloyd J. Vance. 
Q. By Mr. Abel: Are you the son of J. A. 
Vance? A. Yes. 


Q. And you live at Seattle? A. Yes. 
Q. You were a director of Mutual Gold Cor- 
poration on June 6, 1939, were you? A. Yes. 
[511] 


Q. All mght. What was said on the subject of 
a quiet title suit by Mr. Garbutt, if anything? 

A. There wasn’t anything said about a quiet 
title suit, as I recall. Mr. Grill started reading a 
written document that was supposed to relate what 
this meeting was about, apparently had been pre- 
pared beforehand, and he read it rather hurriedly ; 
and, as I understood it, in this statement he said 
that Garbutt was going to bring a quiet title suit 
and that they were deciding—that the hoard had 
decided not to fight it; and a vote was taken and 
I opposed it, the only dissenting member. [512] 


Cross Examination 
Q. By Mr. Hinckle: Mr. Vance, did you say 
that Mr. Russell Collins was there as a director at 
that time? A. At which meeting? 
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(Testimony of Lloyd J. Vance.) 

Q. The meeting of June 6th, 1939? 

A. Why, it seems to me that he was there. 

Q. The minutes which are now in evidence show 
that the directors present were J. KE. Stiegler, G. H. 
Ferbert, W. H. Grill and Lloyd Vanee. In view of 
that do you wish to amend your statement? 

A. Well, I don’t recollect. 

The Court: Doesn’t the record speak for itself 
on that ? 

Mr. Abel: Yes; and we do not deny the record 
on the subject. 

Q. By Mr. Hinckle: Upon the question of your 
understanding of the resolution, the resolution, ac- 
cording to the minutes, was: 

“It was moved and seconded that inasmuch 
as Mutual Gold Corporation has no interest in 
the mining claims in California at this time 
that the company makes no defense to the ac- 
tion of Mr. Garbutt brought to quiet title to 
said claims in the Log Cabin Mines Company.’’ 


Did vou hear that word ‘‘brought’’ or did you 
notice that when it was read? 
A. No; J didn’t. It was read very hurriedly. 
[515 | 
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called as a witness on behalf of plaintiffs in rebut- 
tal, having been previously duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 

Q. By Mr. Abel: Mr. Vance, did you hear the 
testimony of Russell Collins in substance and effect 
that you told him in October, 1938, at the mine or 
Leevining or in that vicinity, ‘‘to hell with the small 
stockholders of Mutual Gold Corporation’’? 

A. J never said such a thing. 

Q. No. Did you hear his statement ? 

A. Qh, yes. 

Q. Did vou at that time, place or occasion, or at 
any other time, place ov occasion, make such state- 
ment or statement of similar import ? A. No. 

Mr. Abel: That will be all. 

The Court: I would like to ask Mr. Vance some 
questions if I may. 

Mr. Abel: Yes. 

Q. By the Court: Mr. Vance, in looking over 
the exhibits during the meht f find here a number 
of exhibits, starting in with Exhibit B, a letter to 
the stockholders of Mutual Gold. Who prepared that 
letter for you? 

A. Well, I prepared it with the approval of My. 
Abel. [518] 

Q. Mr. Abel has been your attorney throughout 
all these disputes in the Mutual Gold, has he not? 
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A. Oh, he has been our attorney for 25 years I 
guess. 

Q. And you at all times consulted him concern- 
ing these problems? 

A. Well, most of the time. 

The Court: Now, this letter, did Mr. Abel— 
mavbe you can answer that, Mr. Abel. 

Mr. Abel: Yes, your Honor; I think I ean, your 
Honor. I would like to state that my first acquain- 
tance with this matter dated from August 13, 1938, 
and that I attended the directors’ meeting on that 
date when the DeMille proposal came in. 

The Court: And did you help prepare or ap- 
prove the various letters that Mr. Vance sent out 
to stockholders and the production note holders? 

Mr. Abel: Yes, your Honor; that Mr. Vance 
sent out. I had nothing to do with nor did I know 
of until after thei issuance the Bateham notice 
that was sent out. 

The Court: I note in these exhibits—I don’t re- 
member just which one, B, C or D, along in there— 
a recognition, at least knowledge, of the Garbutt 
eontract and the provision for the forming of a new 
corporation. 

Mr. Abel: Yes, your Honor. 

The Court: So that the minority stockholders 
were not ignorant of that situation? [519] 

Mr. Abel: That depends upon the date, your 
Honor. 
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(Testimony of Joseph A. Vance.) 

The Court: Well, let us see if I can find one 
here. 

Mr. Abel: I was not at the August 6th meeting. 

The Court: Did you prepare or have anything 
to do with the letter of September 13th, signed by 
My. Woodworth and a number of stockholders? 

Mr. Abel: No, your Honor; I did not have any- 
thing to do with preparing that. 

The Court: May I eall your attention to this 
and ask you whether or not—and I am asking you 
because you were representing the minority group 
and the claim has been here, at least the facts have 
been brought out, that the majority group, as we 
will call them for the sake of convenience, Garbutt 
and the majoritv of the board of directors, had in 
their various communications kept in the dark va- 
rious matters of the Log Cabin. 

Mr. Abel: Yes, vour Honor. We found it out 
in a verv fragmentary way. 

The Court: For instance, this part here: 
(Defendants’ Exhibit G.) 

“We, as the stockholders of the Mutual Gold, 
therefore, after being fully advised im regard 
to said contract, as well as the Lloyd J. Vanee 
proposed contract, believe it our duty to advise 
vou that the Garbutt contract contemplates the 
immediate transfer of all of the assets which 
the Mutual Gold now owns [520] in exchange 
for stock in a new corporation to be formed 
by Garbutt; that the said contract is, in our 
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opinion, woefully lacking m covenants binding 
the Garbutt Corporation. To part with all of 
our holdings, as contemplated by the Garbutt 
contract, without binding such corporation to 
more definite performance is dangerous and 
might result very disastrously to the stock- 
holders of the Mutual Gold. We are, therefore, 
definitely opposed to the Garbutt contract and 
believe that it should be rejected.’’ 


Now, there is a letter signed by numerous stock- 
holders. 

Mr. Abel: What is the date of the letter, your 
Honor? 

The Court: September 13, 1938. 

Mr. Abel: September 13, 1938. 

The Court: And I was wondering if you had 
anv knowledge of the contents of that letter? 

Myr. Abel: Yes, your Honor, but I did not learn, 
—I did not see or learn of the contents of the con- 
tract until after it was executed. 

The Court: Well, of course, this is after the 
date of the execution of the contract. 

Mr. Abel: Yes. 

The Court: And here is another letter dated 
September 20, 1938, marked Defendants’ Exhibit 
KE, to the stockholders, signed by Dunn, Peebles, 
and others. Did you prepare that [521] letter? 

Mr. Abel: No, vour Honor. I did not represent 
the—I think I know who did prepare it, but I think 
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I knew what was in the letter, anyway. And I mean 
by that at the time. 

The Court: And the letter of January 30, 1939, 
marked Defendants’ Exhibit F, signed by “A. P. 
Bateham.’’ Did you prepare that letter? 

Mr. Abel: No, your Honor. I had nothing to do 
with that. 

The Conrt: But you were aware of the contents 
at or about the time it was sent out? 

Mr. Abel: That was dated January 30th, was it? 

The Court: Yes. 

Mr. Abel: JI did not learn of that until February 
3rd or 4th after it was issued. I learned of it at 
Spokane either the evening of the 3rd or the morn- 
ing of the 4th of February, which I think was the 
date of the meting. 

The Court: Here is a letter that is undated, but 
has a pencil notation on it ‘‘Sent about 9/12/38”’, 
Defendants’ Exhibit B, signed by ‘SJ. A. Vance”’, 
a rather lengthy letter. Did you prepare that letter? 

Mr. Abel: No; I did not prepare that letter, your 
Honor. I was furnished with a copy within a dey 
or so of the date it was sent out. 

‘Tive Cowrt:~ “Tiiait is all. 

Mr. Hinckle: I have no cross examination. [522] 

The Court: That is all, Mr. Vance. 

Mr. Abel: Your Honor, I think under the cir- 
cumstances I am almost required to take the stand. 
I do not like attorneys taking the stand, myself. 

rozeal 
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a witness on behalf of plaintiffs in rebuttal, being 
first duly sworn, testified as follows: 


The Witness: I desire to shghtly correct my 
statement of a little while ago. I represented some 
of the production note holders, not all of them. I 
represented Mrs. Woodward, Mrs. Woodworth, W. 
G. Peebles, J. A. Vance and the Vance Lumber 
Company. 

My representation of the minority stockholders, 
if they may be called such, arose and existed only 
to a limited extent. The stockholders’ meeting was 
called to be held on September 24th at Spokane to 
pass upon, ratify, or reject the Garbutt contract 
of September. 

The Court: Which agreement was cancelled. 

A. Yes; that was cancelled. There had been an 
active canvassing of stockholders and a letter to 
which the Court has called our attention, I think 
of September 12th, had gone out to the stockholders 
and the campaign was so vigorous that the meeting 
was called off. We appeared at the office of Dr. Col- 
lins, the brother of Russell Collins, which was the 
company office of Mutual Gold Corporation, on the 
morning of the 24th of September. Mr. Collins was 
present—I mean Dr. Collins was present, and Mr. 
Weller, the attorney for the company, Mrs. Fuson 
also was present. There were a number of us there, 
maybe 15 or 20 stockholders. O. C. Moore was pres- 
ent and Mr. Woodworth was present. And we [524] 
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requested an opportunity to see the proxies that had 
been sent in for the meeting and Mrs. Fuson, on 
advice of Mr. Weller, declined to permit us to see 
the proxies. 

Those present adjourned to the office of Mr. Bate- 
ham and organized the Stockholders’ Protective 
Committee contemplated. I was not retained by that 
committee. My name was, however, signed to the 
complaint in the quiet title suit later brought by 
Bateham in Spokane County. I did not prepare the 
pleadings in that case and did not participate nor 
was I present, but, as I stated, my name did appear 
upon the complaint, but there was no relation other 
than as stated and no contract of employment or 
retainer. 

Q. By the Court: At none of these meetings, if 
I remember correctly, directors’ meetings that you 
attended, was Mr. Garbutt present ? 

A. Not any. [ think I would hke to say, your 
Honor, I have a clear memory of the meetings 
which I did attend. The first meeting that I at- 
tended was August 13th, at which the DeMille pro- 
posal came before the board. The persons who sub- 
mitted it were Russell Collins and G. H. Ferbert. 
That was the first time I had ever met Ferbert, 
Stiegler, Cole, who was present, the engineer, Mr. 
Hickeox, J think was present. I had met him once 
before, some vears before. 

Q. Did vou prepare the Vance Proposal? 
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A. Yes; I prepared that, your Honor, but I pre- 
pared [525] that as attorney for 
Q. Mr. Vance? A. —-—for Lloyd Vance. 
[526] 


PLAINTIFFS’ EXHIBIT 98 


Seattle, Washington 
August 12th, 1938 
Board of Directors, 
Mutual Gold Corporation, 
401 Fernwell Building, 
Spokane, Washington. 


Gentlemen : 

I herewith submit, the following proposition with 
respect to your holdings and property situate in 
Mono County, California. 

I will, forthwith upon your acceptance of this 
offer and my proposition as herein contained, or- 
ganize a corporation under the laws of the State 
of Washington having a capital stock of $162,500.00, 
divided into 650,000 shares of common stock of the 
par value of 25 cents each. Sueh  corpora- 
tion shall be known as the Mono Lake 
Company, or by such other name as I may decide 
upon. Articles of Incorporation shall provide that 
the amount of paid in capital with which the cor- 
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poration will begin business shall be $70,000.00. 
Such corporation so formed by me is to take over 
all of the mining property and equipment of your 
Corporation and to operate the same under the 
proposed terms and agreements as set forth in the 
memorandum of Agreement hereto attached and 
made a part hereof, and your acceptance of this 
offer will be an agreement by you to execute such 
agreement forthwith upon the completion of the 
organization of such corporation, subject, of course, 
to such changes as may be mutually agreed upon 
prior to the execution thereof. 

In further explanation of the Agreement hereto 
attached, I have made arrangements with Mr. R. J. 
Cole, Mining Engineer, who recently made an ex- 
amination of the property for your Company, and 
whose report vou have, to act as superintendent in 
complete charge of operations, and Mr. Cole has 
agreed with me to so act for the new corporation 
for a period of at least one year, and it is my 
intention to use my best efforts to have Mr. Cole 
continue in such capacity as long as his services 
may be secured and be satisfactory to you and the 
Operating Company. 

It is understood, however, that no personal lia- 
bility of any kind, character or description shall 
rest upon me other than as to the forming of such 
corporation as herein contemplated, and that any 
and all liability with respect to carrying out the 
terms of the said contract, after the organization of 
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said corporation and the execution of the said con- 
tract shall be upon the corporation so formed, and 
not upon me. 
Respectfully submitted, 

LLOYD J. VANCE 

e/o Vanee Lumber Company, 

Joseph Vance Building, 

Seattle, Washington. 


Q. Mr. Abel, before the recess you testified that 
the knowledge of contracts came to you as attorney 
for certain minority stockholders in a fragmentary 
way. I wish you would please explain that state- 
ment. 

A. We found them out always at later dates, 
with very much difficulty in finding them out. I 
went to the expense even of retaining a lawyer at 
Bridgeport in Mono County to watch the records 
to see if anything went on file. The original De 
Mille proposal was copied and we were supplied 
with a copy as of the 14th of August. The sub- 
scribed contract was not made available to us 
until the morning—I may be mistaken as to one 
morning—on either the 22nd or the 23rd of Au- 
gust—no; of September, just before the [530] meet- 
ing of stockholders to ratify was to be on the 24th 
of September; and it was either one day or two 
days before that we saw that contract for the first 
time, 
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The contract of October 31lst—I was wholly un- 
aware, and I was trying to watch—I was wholly 
unaware of the contract of September 22nd. The 
deed to Mr. Garbutt of September 21st was not 
filed of record until November. We learned that 
he had a deed and opportunity to see that deed was 
denied us on the 27th of September. On that date 
Mr. Garbutt told us he would not take any position 
as to whether he claimed as owner or otherwise, and 
we could not see the instrument; and we did not 
see the instrument until after it was filed. 

The contract of October 31st was not known to 
me, anyway, until I took Mr. Garbutt’s deposition 
the following August. The contract of November Ist 
did not come to my attention at least until the fol- 
lowing August. 

The contract of December 17th was the first inti- 
mation—and I was on the lookout to get informa- 
tion—was not until either the—it was some time 
after the 10th of January that Mr. Grill supplied 
us with a copy. 

The quiet title suit in California, the first inti- 
mation of any kind that I had of it was when the 
answer in this case came in. [531] 


Cross Examination 
Q. By Mr. Hinckle: When did you first come 
to Los Angeles to confer with Mr. Garbutt and 
others? 
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A. On the morning of September 26th, 1938. 
We left—I would like to say that we left Spokane, 
we drove from Spokane to Portland in order to 
eatch the train to be present upon the 26th. 

Q. At that time you knew all about the con- 
tents of the Garbutt contract, did you not? 

A. I had a copy of the Garbutt contract which 
I had received a day or so before, that is, a day or 
so before the Spokane meeting, the stockholders’ 
meeting which was to have been held on September 
24th. 

@. What did you say was the first, directors’ 
meeting you attended? A. August 18. 

@. Mr. Vance was a director of the board of 
the Mutual all that time, wasn’t he? 

A. Until he resigned, which was, I think, on 
September 19th. [532] 

Q. By the Court: Did you prepare this letter 
that is marked Plaintiff’s Exhibit 98, in which the 
proposal was modified, in which Mr. Cole is to be— 

A. Oh, no. I did not prepare that, your Honor. 

@. You had knowledge of its contents? 

A. Oh, yes. It was discussed at the August 13th 
meeting to overcome the objections to J. A. Vance. 

[533 ] 
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J. R. STURGEON, 


called as a witness on behalf of plaintiffs in re- 
buttal, having been previously duly sworn, was 
examined and testified as follows: 


Direct Examination [534] 

Q. But did vou remain at the mine and mill 
after the mill quit running in 788 under Vance? 

A. Yes, sir. 

Q. What was the condition of the mine as to 
eave-ins at, that time? 

A. Well, the only cave-in that was there at that 
time was on the 125 level. 

Q. What were the dimensions of the cave-in? 

A. Well, the main working drift was closed for 
about 50 feet. 

Q. And as to whether or not that was the con- 
dition when the mining operations were resumed 
under Mr. Garbutt? Al Tt was. [535] 

A. Well, the expense of timbering and removing 
the eave, the labor of that. 

Q. Well, what would be the cost of it? 

A. Oh, I would say at, that time it could be 
removed for $10 a foot. 

The Court: How much? 

A. $10. 

Q. By Mr. Abel: And there were 50 feet? 

A. I think it could have been cleaned out for 
#500 at that time. I couldn’t say what the cave was 
after. 


us. Frank A. Garbutt, et al. 673 


(Testimony of J. R. Sturgeon.) 
Q. By the Court: You heard Mr. Garbuit’s 
general description of this mine as to being broken 


up. Is that true? A. Yes, sir. 
Q. And the tendency to cave in? 
A. Yes, sir. 
@. Has that been one of the problems up there? 
A. It has. The ground is very broken up. [536] 


J. R. Sturgeon Recalled 


Further Direct Examination 

Q. By Mr. Abel: As to whether this mine is an 
exception, or is it, like many mines, in respect to 
the problem of cave-ins? 

A. Well, I would say that there is several mines 
that I worked in with that condition, broken up 
country. 

@. Were there anv cave-ins while vou were 
working for Garbutt there? 

A. No, sir. 

@. There were none? 

A. Not while I was there. 

Q. By the Court: Did all the tunnel work have 
to be timbered ? 

A. Practically all of it; yes, sir. 

Q. By Mr. Abel: And lagging? 

A. Yes, sir. 

Q. Installed, too? A. And spiling. [537] 
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recalled as a witness on behalf of plaintiffs in re- 
buttal, having been previously duly sworn, was 
examined and testified as follows: 


Direct, Examination 

Q. By Mr. Abel: What is Exhibit for Identifi- 
cation 97? A. 97? 

Q. Exhibit 97. That is the number of the ex- 
hibit. What is the paper? 

A. That is a receipt that I was requested to 
sign with their bookkeeper that had been put in as 
chief accountantist at the mine, a receipt for my 
wages. 

Who was ‘SH. 8. 8.’’? 

This is Mr. Sherwood. 

He was the bookkeeper at the mine? 

Yes, sir. 

When did you get that paper? 

I got it on that date. 
~ What, date? 

It was fourth month, 15th day, ’39. 

April 15, 1939? A. Yes, sir. 

It bears the signature of ‘‘Mutual Gold Cor- 
anny employer.’’ You stated that up to that 
time vour statement of wages and deductions were 
always under that signature? 

A. Yes, sir; they were. [539] 

Q. ‘Mutual Gold Corporation, Employer’’? 

A. As far as I can remember back. 


_POPOPOPOPO 
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Mr. Abel: I offer the exhibit in evidence, iden- 
tification 97. 

The Clerk: Exhibit 97. [540] 


Q. With respect to the cave-in on the 125-foot, 
level what were the dimensions of the cave-in at 
the time you quit working under the Vance man- 
agement, I think you said in May, 1938? 

A. 1989. 

Q. 1938. 

A. Oh, for Vance; yes. Well, the extent, there 
was a caved place there right, close to the mill, I 
should say about 60 feet from where the place was 
graded for the concentrating tables, and that was— 

Q. The precise location is not important, but 
its size and dimensions is the thing. 

A. The diameter of that at that time, even up 
until the time that I left there, for that matter, was 
about, I would say, about 40 feet, maybe 50 feet 
in diameter, and possibly 20 to 30 feet down to 
where it had settled. 

Q. The surface of the earth had just settled 
down ? A. Yes; settled down. 

Q. Sort of a sump hole, as it were? 

A. Yes, sir. [541] 
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Los Angeles, California, 
Friday, March 21, 1941, 2:00 P. M. 


Mr. Abel: May it please the court, I owe it to 
the court and to myself to correct an error as to 
dates in my testimony, if I may do that at this 
time. 

The Court: Certainly. 

Mr. Abel: The Garbutt contract came to my 
attention more than two days earlier than the 
contemplated meeting of stockholders on September 
24th. I find that it came to my attention on the 9th 
day of September and was followed by the undated 
J. A. Vance letter which was sent out on or about 
the 12th day of September. [549] 


CROSS-COMPLAINANT’S EXHIBIT U 


Frank A. Garbutt 
Suite 712 411 West Seventh Street 
Los Angeles, California 


July 8, 1940. 
Directors, 
Mutual Gold Corporation, 
Mr. J. E. Stiegler, President. 


Gentlemen: 

I made you a detailed report on January 8th, 
1939 and another upon January 8th, 1940. 

You have also been kept in daily touch with the 
conditions at the mine by copies of many of the 
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routine letters which not only give details of opera- 
tions but also have a more or less personal touch 
that serves to acquaint you with what I am trying 
to accomplish in building an organization for your 
protection, and some of the difficulties of accom- 
plishing it. 

It is the popular impression of the non-profes- 
sional investor that all you have to do to operate a 
mine successfully is to employ a manager or, per- 
haps, only an engineer and turn the business as 
well as the technical details over to him and your 
troubles will be over. 

The average so-called mining engineer, even 
though he possesses a proper technical education, 
is usually a notoriously poor business man; com- 
petent mine managers are about as scarce as hens’ 
teeth and, strange as it may seem, the boards of 
directors of mining companies usually do not have 
much knowledge of mining although they may be 
good business men. 

This is not vital if they are successful (which is 
not usually the case) in securing competent techni- 
cal guidance and efficient local operative manage- 
ment. 

No enterprise is safe that depends upon the abil- 
ity, continuity, honesty and the knowledge of one 
man and not the smallest part of my task is to en- 
deavor to build an organization that will function 
properly, come what may, and become independent 
of individual vagaries and the uncertainties both 
of life and permanency of employment. 
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As a foundation for this the Mutual Gold Cor- 
poration is particularly fortunate in having a Board 
of Directors, the majority of whom have had con- 
siderable experience in mining matters as well as 
in business, legal and administrative affairs and who 
have demonstrated an unselfish devotion to the 
stockholders’ interest entirely devoid of any selfish 
personal motives. 

It becomes readily apparent to their associates 
when directors, influenced by greed or hope of per- 
sonal gain, grab for some advantage and put their 
own interests above those of the stockholders. 

The experience of your Board of Directors is 
invaluable to you and the Company. Because of 
their acquaintance with the early affairs of your 
Company it could not be replaced and this famil- 
iarity has been added to as rapidly as possible by 
close contact and co-operation with this office. In 
this way you also become of increasing importance 
to me and to the ‘‘Log Cabin,”’ the suecess of which 
depends upon our combined effort and judgment at 
this time and in the future. 

It may very well transpire that your knowledge of 
the affairs of the Company may be the best protec- 
tion that my estate will have in the future so that 
I am not entirely unselfish in desiring that you 
know all that there is to be known about the busi- 
ness and welcome any advice you want to give and 
reply to any questions that you may desire to have 
answered, and this is one of my reasons for this 
rather lengthy preamble. 
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It is as essential that you should be acquainted 
with, and be qualified to pass upon our organization 
at the mine as it is that you should be familiar 
with the business affairs of the Company. 

You may have wondered at the patience I have 
shown in the past and my apparent procrastination 
in dealing with some of our personnel problems as 
well as my impatience in others. In explanation, 
let me state, that our staff at the mine, like your 
Board of Directors, improves with age and experi- 
ence. 

Men such as we might like to employ for our 
various jobs do not exist at any price that we could 
afford to pay and I believe that the men we have 
should be, by previous experience with us, better 
qualified than any new comers that might be avail- 
able. They have demonstrated an ability and a loy- 
alty that, is remarkable under all of the discourage- 
ments that I and conditions have subjected them 
to and it has cost some money to acquaint them 
with our affairs. Even if the best men in the world 
came in to take their places, they would have to 
learn all that our men now know and some of that 
can not be learned except as the work was in prog- 
ress and by going through what we have gone 
through. 

To put it another way, we must create men for 
our jobs. It is not practical to find them already 
made. Our organization is apparently gaining 
strength and its strength will be our strength, espe- 
cially in a long, hard pull. 
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Now to our physical affairs in which you are 
more directly interested. Briefly stated, our matters 
have not, progressed entirely to our liking, mainly 
because the grade of our ore has averaged less than 
we had reason to expect and because, also, the quan- 
tity of ore that it would pay to mine and mill had 
been heretofore rather optimistically guessed at 
rather than scientifically estimated. However, not- 
withstanding these facts, we have made some prog- 
ress. 

We have finally made the payments of ten thou- 
sand dollars due to the owners November Ist, 1939, 
borrowing $5000 from the bank to aid in so doing. 

Out assessment work was all done and proper 
notices thereof prepared by our attorney and filed 
at Bridgeport. 

We have taken no steps to patent additional 
ground mainly beeause of lack of funds but partly 
from lack of time to give it the personal attention 
necessary to save expense. 

We have put our water rights and water supply 
into the best possible shape and are doing the same 
with the water system itself. This work should be 
practically completed and tested well before the 
coming winter. We will have ample water for our 
present capacity of 110 tons of ore -daily and ex- 
pect, to have enough water for 150 tons and by re- 
covering some of the water can, in all likelihood, 
provide enough for 250 tons daily. 

The County has accepted the road from the Rang- 
er Station to our property as a County road and 
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is saving us considerable expense by keeping it in 
repair. This is quite an advantage as we have not 
been able to proceed with the building of our new 
road on account of lack of funds. We have expend- 
ed about, $125.00 on surveys on this road and are 
getting bids on its construction preparatory to 
building it when able. 

We installed a two and a half inch tailings line 
of extra heavy pipe in place of the two inch line 
as necessitated by the increased capacity of our 
new mill. This inerease of tonnage pumped de- 
creased the cost, per ton of our tailings pumping 
very materially. The two inch pipe in the original 
line (which was as large as that tonnage permitted) 
was salvaged and used in other lines at its full 
value. 

Last winter, due to the freezing of our tailings 
water at the tailings pond, the accumulation of ice 
was such that a small portion of our slimes escaped 
and, during the spring melt, found its way via 
Sadie Williams Creek to Leevining Creek instead 
of via Andy Thompson Creek to Tioga Lodge as 
formerly during the Vance regime. This, however, 
did no material damage although it required some 
quick thinking and quick work by the mine staff and 
our friends in Leevining to install about a thousand 
feet of six inch line at our expense to do awav 
with the contamination of the water supply of 
Leevining. The Fish and Game authorities also 
registered objections but, being satisfied that we 
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were doing everything possible, they made us no 
trouble. 

We can consider ourselves fortunate that we had 
no cyanide to contend with and it is hoped that any 
recurrence can be prevented, although with drink- 
ing water on both sides of us, this will always be 
a problem for even if we pipe our tailings or waste 
water to the Lake there will always be the possi- 
bility of a break in the line. 

I am happy to say that as yet there has been no 
considerable movement of your ‘‘hillside tailings”’ 
as Mr. Collins feared, and as far as I know, no 
material damage has ensued. While protecting my- 
self against this eventuality I did not share his 
apprehension. 

This year we experienced an unforeseen condition 
that did considerable damage by causing surface 
water to seep into the ground to our lower levels 
resulting in serious caves. According to John Simp- 
son, our Superintendent, this was caused by the fact 
that during our past warm winter the surface of 
the ground at this point was not frozen as it usual- 
ly is when the spring run-off occurs. While Mr. 
Simpson minimizes this loss and thinks that it 
could not have been prevented, and that we can 
recover all of the ore temporarily lost, I am in- 
clined to not agree with him. I estimate the loss as 
at least $15,000 and believe it is much more but 
think that the condition can be ameliorated in the 
future. This is being investigated and such steps 
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as seem appropriate will be taken to more rapidly 
drain the surface in the future. 

We were not able to use the old stamp mill for 
any useful purpose, and as it was in the way, it is 
being dismantled and offered for sale. I have ad- 
vertised it and shown it but so far we have not 
been able to obtain any offers. These efforts to sell 
were commenced last year while it could still be 
seen in operation but we have not been able to 
obtain an offer although we would gladly sell it 
for a thousand dollars: I recently had it examined 
by the dealer from whom Mr. Vance bought it, 
together with some of the other old machinery, and 
have him looking for a buyer but he informs me 
that there is very little likelihood of our being able 
to make a sale of a mill of this kind as there is no 
demand for it. 

Incidentally, he stated that our present equip- 
ment was modern and fine and expressed his sur- 
prise at its compactness and capacity. He also wrote: 
‘*.,. Want to say in closing that the operation and 
class of mill installed at the mine could not be more 
efficient, it is fine.”’ 

Russell Collins is still in the Company’s employ. 
He is, as you might say, the watch dog of the stock- 
holders. We recently gave him leave of absence to 
attend to some of his business in the North during 
which time, we are informed, he was sued by Vance 
for $10,000, for damages charging malicious publi- 
eation with intent to (quoting from Vance’s Com- 
plaint )— | 
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‘|. provoke plaintiff to wrath, expose him 
to public hatred, contempt, obloquy and _ ridi- 
cule, deprive him of the benefit of public con- 
fidence and social intercourse, injure his char- 
acter, blacken his reputation, impute fraud and 
dishonesty, and reflect shame upon him, injure 
and destroy his business as stockholder and 
ereditor of Mutual Gold Corporation, deprive 
him of the confidence of the stockholders, of- 
ficers and board of directors of Mutual Gold 
Corporation. ”’ 


However this may be, Russell countered by suing 
Vance for an accounting, alleging a partnership m 
the promotion of the Mutual, and some of my at- 
torneys, who have examined the pleadings, tell me 
that they would rather have Russell’s suit than 
Vanee’s. At any rate we will probably learn just 
how Vance got 75,000 shares of the Mutual promo- 
tion stock and also whether he paid for the rest of 
his stock the same price that other stockholders 
paid. 

We have added to the equipment at the mine as 
sparingly as was possible with economical opera- 
tions. Among the equipment bought were three 
hoists, one tugger and two slushers, used im mov- 
ing ore in the mine and from the dump. They have 
saved their cost already. 

As to the ‘‘Stockholders’’ suit filed in the Federal 
Court in Los Angeles by Abel, Moore & Anderson, 
January 10, 1940, purporting to represent Helen 
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M. Sutherland, 333 shares, and Charles W. Suther- 
land, 333 shares, M. I. Higgens, 333-1/3 shares, and 
Maybelle Higgens, 333-1/3 shares, and Helen Maude 
Lorenz, 500 shares as Plaintiffs. Investigation showed 
that these plaintiffs who are very small stockholders, 
owning 1833-2/3 shares out of 2,641,182 shares is- 
sued (about 1/14 of one per cent) knew very little 
about it and apparently wished they knew still less. 

The defendants, other than the Chandis Securi- 
ties Company, have alleged in their answer that 
Vance was behind this suit, was paying the ex- 
penses, and had induced the plaintiffs to bring the 
action. The plaintiffs moved the Court to strike out 
this allegation, but the Court refused to do so. For- 
tunately, a plaintiff in such an action could not with- 
draw if he wanted to. This suit also named the own- 
ers as defendants and it has not helped our stand- 
ing with them. 

Vance, as you already know, is ‘‘not doing so 
well’’ with this suit. They hired an attorney here 
and have gone to some expense. I am told Vance 
made the statement that he would spend $50,000 to 
win this lawsuit. He must think that lawsuits can 
be won by money. In my opinion, if he spent $500,- 
000 he couldn’t win this one. However, you never 
can tell about a law suit. Nevertheless, we will not 
let him dismiss this action. We want to see it tried 
and see where it will lead. Also, he has made charges 
of fraud that have no foundation in fact and we 
will insist that this issue be tried. It seems to me 


686 Helen M. Sutherland, et al. 


(Cross-Complainant’s Exhibit U continued) 
that there is no justification whatever for the bring- 
ing of this suit and all of our attorneys share this 
opinion as also do a large majority of your Direc- 
tors and stockholders. 

Divesting it of technicalities the Complaint al- 
leges a conspiracy between your Board of Directors 
and me to rob you and your stockholders of your 
property. As the majority of your Board are 
amongst the largest stockholders, you are accused 
of a conspiracy to rob yourselves. 

The plaintiffs ask that the contract with me be 
cancelled and demand an accounting for gold which 
T have ‘‘wrongfully extracted,”’ the amount of which 
is unknown!! The facts are, that I have accounted 
to you for every remittance received on the day that 
it came into my hands, giving you a duplicate copy 
of the Mint returns. 

Our attorneys are hopeful that the trial of this 
suit together with other proceedings which we have 
in mind will establish just exactly what happened in 
the past that led up to the so-called offer of Lloyd 
Vance, who was admittediy acting as dummy for 
his father, Joe Vance, at a time when Joe Vance 
was a Director and Manager of the Mutual and oc- 
eupied a fiduciary relationship to it and therefore 
debarred from acting for himself. 

We expect to fix the responsibility for this suit 
and for the acts that went before it. We also think 
that unless the plaintiffs can establish a reasonable 
basis for bringing this suit and for the allegations 
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that they swore to in their Complaint that they are 
not entirely devoid of liability in the matter for any 
loss they occasioned the Mutual Gold thereby, in- 
cluding both costs and also any damages caused by 
preventing its financing especially should it develop 
that this was a part of a conspiracy for the promo- 
tion of some ulterior purpose. 

The net result of the suit so far has been to pre- 
vent me from getting someone to take my place and 
finance you further and to force me to remain in the 
mining business against my inclination and to pre- 
vent the financing of a cyanide plant and such other 
improvements and development as might seem 
desirable. 

Vance is materially jeopardizing any further fi- 
naneing. All of this I am convinced is not with the 
idea of doing the Mutual ov its stockholders any 
good but solely for the purpose of putting it to 
expense for the personal purposes of Vance. 

In reporting the milling results I am including 
the returns from the starting of the New Mill 
November 3rd, 1939, part of which is in my report 
to you of January 8th, 1940, and bringing that down 
to date so as to make it more readily understood. 
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led from Nov. 
Dee. 
Dee. 


say. 


Jan. 


Jan. 
Feb. 


Feb. 
Feb. 


Mar 
Mar 


to Dee. 6, 1939 
to Dee. 21, 1939 
21, 1939 to Jan. 4, 1940 
4 to Jan. 14, 1940 
14 to Jan. 24, 1940 
25 to Feb. 6, 1940 
6 to Feb. 16, 1940 
16 to Feb. 26, 1940 
26 to Mar. 7, 1940 
. 7 to Mar. 17, 1940 
. 17 to Mar. 28, 1940 
Mar. 28 to April 8, 1940 
April 8 to April 18, 1940 
April 18 to April 28, 1940 
April 28 to May 8, 1940 
curns from Liner Clean-up 
led from May 8 to May 18, 1940 
May 18 to May 27, 1940 
May 27 to June 6, 1940 
June 6 to June 16, 1940 
June 16 to July 3, 1940 


Per Ton 


$3.84 


3.13 
9.06 
5.68 
7.10 
6.01 
6.71 
7.36 
4.79 
5.61 
6.18 


Returns 


$ 8,653.84 


4,590.10 
5,519.88 
5,333.51 
7,625.24 
6,945.01 
7,158.98 
7,371.01 
5,194.45 
6,154.75 
7,153.54 
6,396.96 
6,256.56 
6,324.64 
6,141.30 
5,496.95 
4,813.60 
4,377.45 
4,967.94 
4,969.96 
8,530.60 


$129,976.27 


During this period of 8 months from November 3, 
1939 to Julv 3, 1940, we milled 23,907 tons or 2738 
tons per month of an average milling value of $5.43 
per ton. This was at the approximate rate of 91.3 
tons per elapsed day, however, allowmg for idle 
time, we actually milled about 100 tons per working 
day. The mill would have no trouble in handling 
one hundred and fifty tons per day, and in my 
opinion, with nominal additions it would handle 250 
tons daily if the mine was able to furnish it. We 
have recently stepped up the tonnage mulled to 
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approximately 110 tons daily with the idea of mak- 
ing good 100 tons daily which we will endeavor to do 
as long ag the mine ean supply it. We do not antici- 
pate much difficulty in doing this if the grade of the 
ore does not decrease too much. 

A considerable amount of our lost time was due 
to the power being shut off on account of thunder 
storms, ete. It was shut off because of a brush fire 
recently. On the whole, however, the power service 
has been very satisfactory. 

It is fortunate for us that we have been able to 
materially reduce our operating costs. We are spend- 
ing a little money now in the endeavor to still fur- 
ther reduce them and it is my hope to get these 
costs down to $4.00 per ton or lower exclusive of 
depreciation but including upkeep and repairs. This 
would include all operating overhead but allows 
nothing for manager’s salary as { am working for 
nothing. 

I visited the mine in company with Director Wil- 
liam L. Grill in the latter part of June, spending 
two weeks’ time in planning little betterments and 
going over the entire situation in detail. While there 
I made some changes in management designed to 
give better results. On the whole I think our staff 
has done very well under all existing conditions. 

We went into last winter without being as fully 
equipped as we would have liked, bemg short of 
bunkhouse and storeroom space, ete., but the boys 
made the best of it with a very fine spirit. 


690 Helen M. Sutherland, et al. 


(Cross-Complainant’s Exhibit U continued) 

You will recall that when it was deemed advisable 
to discontinue work on No. 4 South last year on 
account of water complications that we had just 
encountered some ore of which we had high hopes 
that apparently ran about $25.00. However, on re- 
suming work this year, this development work was 
a distinct disappointment to us. 

The following is a list of the assays taken from 
Car Samples of this new work which, at this writ- 
ing, approximates 139 feet of drifting on the vein to 
the South: 

$11.90, $19.60, $7.00, $7.00, $1.40, $5.25, $7.00, 
$6.30, $6.30, $2.80, $7.00, $10.50, $2.80, $8.75, $3.50, 
$1.40, $6.30, $4.90, $3.50, $1.40, $8.05, $1.40, $4.20, 
$3.50, $9.10, $2.80, $4.20, $7.70, $6.30, $3.50, $4.90, 
$4.20, $5.95, $3.85, $4.20, $9.45, $0.70, $2.10, $1.05, 
$0.70, $0.70, $2.10, $1.75, $1.40, $1.05, $3.50, $1.40, 
$4.20, $6.30, $3.85, $15.25, $2.45, $5.25, $1.75, $1.05, 
$0.70, $1.05, $5.60, $3.15, $1.40, $8.75, $7.70, $2.80, 
$2.80, $1.05, $1.05, $2.80. 

The average assay value is $4.52. The vein has 
diminished in width to two feet but it is well defined 
and we should follow it South as long as it is readily 
traceable. This is good prospecting. 

We have had bad ground and plenty of water 
which latter Russell Collings regards as indicative 
of good ore. In this case it did not prove so. Lately 
the water has been decreasing in the face as though 
we were getting through it and the ground is break- 
ing better. We have also located a wimze on the 
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No. 4 level at a point where we had good ore and 
where it seemed likely that we would encounter 
the least amount of water. 

We have cut a station at this point and at the 
time of writing this report the collar sets are being 
put in and sinking will be commenced immediately. 

We are sinking on the vein and hope to be able 
to get down fifty feet or more with a tugger. We 
also hope that the winze will be dry for a little way 
at least but have an electric pump doped out to 
handle the water should the showing of ore and 
values warrant it. This is the best possible prospect- 
ing and will tell us more about the mine than any 
other work that could be done with our present 
knowledge. 

On No. 2 North level we drove quite a distance 
beyond any probable pay ore and as the formation 
is broken up and faulted we discontinued further 
prospecting in that direction on No. 2 North. We 
expect, however, to drive into the vein to the North 
on No. 4 where we expect to find a couple of hundred 
feet of mill ore, which we need. If we do not en- 
counter it we will at least get some information as 
to the rake of our ore bodies. 

I expect to send a large Caterpillar to the mine 
in a few days to extend and perfect our tailings 
ponds in view of our last winter’s experience at 
which time we expect to do some further surface 
stripping and prospecting. Last year we did some 
that was very informative if not successful. 
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At little expense we uncovered a formation 30 to 
40 feet wide, most of which showed some values, 
perhaps a dollar a ton. We got one assay of about 
$8.00 but could not locate any amount of such ore. 

IT examimed these locations very carefully on my 
last visit to the mine and consider this as the 
cheapest prospecting that can be done. By going 
through the overburden with a Cat and Bulldozer 
we expose the formation very cheaply and a strike 
even of low grade ore by this means might very 
materially change our entire picture. 

I think a substantial profit could be made on 
$4.00 ore in such large bodies as this formation 
indicates might ke possible. However, all of this is 
in the nature of speculation that night properly be 
termed wishful thinking. 

All of our operations have been carried on with 
the utmost economy that did not involve the losing 
of money. We have accumulated a small working 
capital, not sufficient, however, to repay me any of 
the money advanced by me and not sufficient to 
permit the doing of prospecting work that I would 
very much hke to do. I wish I had available the 
money that has been absolutely wasted in the past. 
It could be expended at this time in much needed 
exploration work. 

However, I can see no justification in our running 
you further into debt at this time and neither would 
it be possible to finance you further upon proper 
and advantageous terms while the present litigation 
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is pending. Therefore, I have made every effort to 
conserve our resources and reduce the per ton cost 
of our operations in which we have been fairly suc- 
cessful and hope to be more so. 

Recently the new Assessor of Mono County raised 
our assessed taxes from $10,500 to $75,000. Notice 
came to us on the last day it was possible to appear 
before the Board of Equalization at Bridgeport. 

Our attorney, Mr. Hinckle, left here at three 
A. M. on that date, made his argument before the 
Board on time, obtained a reduction to $65,000, laid 
the foundation for a further reduction in the future 
and got back to Log Angeles at 9:00 P. M. the same 
might, charging us for this service only his gasoline 
bill for this 800-mile drive. However, I expect to 
benefit more than the amount of this tax on the road 
work which the County is doing on our road. 

I hope before the year is out to be able to report 
to you that some of our prospecting has shown 
ore bodies heretofore unknown. In the opinion of 
our Superintendent, Mr. John Simpson, and as far 
as | am able to determine, we have mined oir ore 
just as it came. ‘hat is the only way that it is prac- 
tical to operate such a property as it is necessary 
to mine the lower grade and run of mine ore in 
order to find the richer portions which are irregu- 
larly distributed in the vein matter. It 1s not prac- 
tical to practice selective mining nor to sort our 
ore in the mine. 
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As you receive operating statements every month 
you are familiar with our receipts and disburse- 
ments. 

I can assure you that we are leaving no stone un- 
turned to protect your interests in every way in our 
power and would be glad of any suggestions you 
may desire to make. 


Sincerely, 


FRANK A. GARBUTT. 
FAG-C. 


CROSS-COMPLAINANT’S EXHIBIT V 


FRANK A. GARBUTT 


Suite 712—411 West Seventh Street 
Los Angeles, California 


February 15, 1941. 
My. Richard G. Adams, 
Los Angeles Times, 
Los Angeles. 
Dear My. Adams: 

In accordance with vour telephone request I 
enclose herewith a statement of the ore milled by 
the Log Cabin Mines Company from July 38rd to 
December 31, 1940, inclusive. 
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Milled from July 3, 1940 to July 14, 1940.. 1233 4.74 
‘ee July 14, 1940 to July 24, 1940 1169 4.31 


see July 24, 1940 to Aug. 4, 1940... 1224 4.27 
‘ce Aug. 4, 1940 to Aug. 16, 1940... 1332 4.31 
se Aug. 17, 1940 to Aug. 29, 1940 1319 3.10 


‘« «Aug. 29, 1940 to Sep. 12, 1940 1310 3.69 
se Sept. 12, 1940 to Sep. 22, 1940 912 3.04 
see Sept. 24, 1940 to Oct. 9, 1940.. 1298 4.10 


ae Wer 9, 1940 to Oet. 22; 1940... 1394 2.90 
‘ce ** Oct. 22, 1940 to Nov. 2, 1940... 1198 3.15 
‘Nov. 2, 1940 to Nov. 12, 1940... 1078 3.63 


«Noy, 12, 1940 to Nov. 22,1940 971 5.94 
«Noy, 22, 1940 to Dee. 2, 1940. 1068 3.82 
«Dee. 6, 1940 to Dec. 23, 1940.. 1010 2.75 


During this period from July 3rd, 1940 to Jan. 1, 
1941 we milled 16,516 tons which returned $64,395.39 
or an average value of $3.90— per ton. 

To this must be added the tie up and recovery 
from odds and ends such as scoop pit, classifier, 
ete., of $13,623.56 amounting to 82.48 cents per ton, 
which brings the value of the ore treated to ap- 
proximately $4.7214 per ton for the period. This 
completes the report of operations to January Ist, 
1941. 

You will note some lost time which was due to a 
flu epidemic and some severe blizzards. 

We are faced with a difficult situation. From the 
experience of the three winters we have operated we 
know the expenses are unavoidably increased and 
that the grade of the ore will not justify this in- 
crease. 


Returns 


$ 5,845.73 
5,047.53 
5,237.23 
6,407.36 
4,090.88 
4,817.57 
3,232.25 
5,325.65 
4,038.37 
3,776.11 
3,920.66 
5,801.28 
4,085.85 
2,786.92 


$64,395.39 
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We also know that it is expensive to shut down 
for five months of each year. 

Repairs must be kept up from day to day or their 
cost inereases out of all proportion, and expenses 
such as taxes and overhead do not stop. 

Another thing that works against operating for 
a part of the year is the difficulty of getting and 
keeping key men at any price we can afford to pay. 

No matter how good a man may be, he cannot 
hope to familiarize himself with our problems in 
less than six months. This is offset to some extent 
by my own familiarity with the property and its 
problems which, however, are constantly changing 
but there is no substitute for experience. 

There is no hope of earning the money out of the 
property to meet our payments and in many re- 
spects our contract is unworkable. 

When I made the original contract with the Col- 
lins Brothers we had no idea of the value of the 
property or its possibilities and it soon developed 
that in order for the buyers to carry on it would be 
necessary to modify it, which, as representative of 
the buyers, I did on several occasions. 

As to the value of the property, it was, of course, 
aly man’s guess. 

It has now developed that any selective mining 
is impracticable and that any such attempt would 
vob the mine as it is Impossible to find most of the 
better ore without mining the poorer, and while 
there still exists the possibility of small bunches 
of rich ore, the Limits and average grade of the 
ore are pretty well defined. 
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When the mine commenced to eo to pieces last 
fall due to the water that seeped into the formation 
from the spring run off I did the only thing possible 
if any inaterial part of the mine was to be saved 
and used all of the men and timber necessary to 
save what we could of it. 

This delayed our preparations for the winter, 
very materially, for it was uncertain until the last 
moment whether we would be able to run during 
the winter or not. 

This also used up the money we had accumulated 
for our Nov. Ist payments but it also saved the 
mine for the owners. 

Since January first conditions have been worse. 
We finally succeeded in getting supplies in and got 
started up January 18, 1941. Prior to that date 
about half of our crew were snowed in without 
much to eat and got along on two meals per day 
during the blizzards that kept them marooned at 
Camp. 

Up to February Ist we succeeded in milling 963 
tons which returned $3.06 per ton or $2946.93. We 
did net have enough money to meet our payroll due 
February ist until we received this remittance from 
the Mint. 

It has been storming at the mine up to our last 
report February 14th. 

Sineerely, 
FRANK A. GARBUTT. 
FAG-C. 
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CROSS-COMPLAINANT’S EXHIBIT W 


FRANK A. GARBUTT 
Suite 712—411 West Seventh Street 
Los Angeles, California 
February 5, 1941. 
Mr. Harry Chandler, 
Alice Clark Ryan: 

Since the Log Cabin Mines Company took over 
the management of the mine it milled up to De- 
cember 31, 1939, 12,777 tons, and in 1940, 35,652 
tons, or a total of 48,429 tons which produced 
$264,610.17, or an average of $5.46-+ per ton. 

Of this amount, as nearly as I am able to esti- 
mate, the operating company was entitled to retain 
$8.00 per ton on 8400 tons and $5.00 per ton on the 
balance, a total of $267,545. 

The amount of $264,610.17 was actually retained 
by it which did not repay its costs during the 
period. 

Mr. Carter will prepare the annual statement as 
soon as his time permits and a copy will be for- 
warded to you. 

LOG CABIN MINES COMPANY 
By FRANK A. GARBUTT 
Manager. 
ec to Mr. Adams 
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[Title of District Court and Cause.] 
DEPOSITION OF HELEN M. SUTHERLAND 


Helen M. Sutherland, being first duly sworn by 
the Notary Public, was examined and testified as 
follows: 

Direct Examination 
By Mr. Abel: 

@. State your name. 

A. Helen Maude Sutherland. 

Q. And you are one of the plaintiffs in this 
action ? 

A. Iam one of the plaintiffs in this action—yes, 
Jt am. Pardon me. 

Q. State whether or not you were present in 
Spokane at the stockholders’ meeting of Mutual 
Gold Corporation held on August 6, 1938. 

A. I was not there. 

Q. Were you represented at that meeting by 
proxy ? A. No, sir, I was not. 

@. Who is Charles W. Sutherland ? 

A. My son. 
~@. And he is one of the plaintiffs in this action? 

A. Yes, sir. 

Q. Do you know whether or not your son 
Charles W. Sutherland attended the stockholders’ 
meeting of Mutual Gold Corporation on August 6, 
1938 ? A. I know that he did not. 

Q. You know that he did not? 

A. I know that he did not. ; 

Q. Do you know whether he gave any proxy or 
was represented at that meeting? 
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(Deposition of Helen M. Sutherland.) 

A. He was not. He did not give anybody any 
proxy. 

Q. State whether or not at any time prior to the 
organization of Log Cabin Mines Company you, as 
a stockholder of Mutual Gold Corporation, or other- 
wise, knew of the contemplated organization of Log 
Cabin Mines Company. A. I did not know. 

Q. You did not know? A. No. 

Q. State whether or not you have at any time 
or in any way consented to, approved or ratified 
the organization of Log Cabin Mines Company. 

A Wo. 

Q. State whether or not you have at any time 
or in any way consented to, approved or ratified the 
transfer of the assets of Mutual Gold Corporation 
to Frank A. Garbutt, or to Log Cabin Mines Com- 
pany. De ishavesiiot, 

My. Abel: That is all. 


Cross Examination 
ye Grill : 
Q. Did you receive a notice of the meeting of 
the stockholders of Mutual Gold Corporation, the 


mecting to be held on August 6, 1938? A. Wo 
Q. You never received a copy of the notice of 
that meeting? A. No. 


Q. And did Mr. Vanece—did M1. Lloyd Vance 
later call upon you in Vancouver and discuss this 
suit with vou? A. J talked with Mr. Vanee. 
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Q. With Mr. Vance, Senior? A. Yes, sir. 

Q. Did he ever agree to pay the cost or the ex- 
penses of this suit? 

A. No. There hag been nothing said about it. 

Q. At any time to you? 

A. Not until Mr. Collins made the suggestion 
that where the plaintiffs were implicated in this 
trial, we might be responsible, and I took it up with 
Mr. Vance. 

Q. And what did he then tell you? 

A. He just naturally informed me that there 
would not be any danger of us—of the plaintiffs 
being implicated financially. That naturally he 
would be-— 

Q. Well, if this suit was successful did he guar- 
antee to pay you for your stock a dollar a share, 
or anything of that kind? 

A. He just simply told me that my shares would 
be worth a dollar a share. 

Q. Well, did he say that he would pay you that 
for them ? 

A. Yes, if I wanted to sell—if I cared to sell. 

Q. He would pay you a dollar a share for them? 

AS ai Wserred to sell. 

Q. Did you personally employ any of the attor- 
nevs in this case? A. No, sir. 

Q. Do you know the name of the attorney in. 
California handling the case ? 

A. T have heard his name, but I cannot tell vou 
who it 1s. 
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Q. Have you ever had any correspondence with 
him ? A. No, sir. 

Q. Have you ever given any instructions to him 
or to Mr. Abel regarding the suit? 

A. Did I ever? 

@. Have you ever given any instructions to the 
attorney in California or to Mr. Abel regarding 
this suit? A. Not to my knowledge, no. 

Q. Not to your knowledge? A. No. 


Redirect Examination 
By Mr. Abel: 

Q. When was it Russell Collins made the sug- 
gestion to you that you have testified to on cross- 
examination ? 

A. That was—well, he was up there twice, Mr. 
Abel. It was when he was up there to see me. 

Q. JI asked you when. A. In Vancouver. 

Q. Now, when was that? 

A. Now, wait a minute. That was last Spring, 
I think, some time. 

Q. ‘That was after this suit was brought? 

A. Qh, yes. 

Q. And state whether or not he was trying to 
get you to drop out of the suit. 

A. Yes. He tried to arrange—he was there to 
arrange that I would be taken off as a plaintiff in 
the ease. 

The Witness: Well, he stated that I might— 
that it might be bad for me if I was a plaintiff and 
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(Deposition of Helen M. Sutherland.) 
we were to lose; that I might to a certain extent 
be one who would be held responsible, and I be- 
lieve that he tried to get several of the plaintiffs 
to withdraw from what he mentioned. 

Q. (By Mr. Abel) Now, I am not asking you 
for your beliefs. I am asking you for what he said 
when he called on you at Vancouver. Relate the 
conversation as nearly as you can. 

A. Well, he was up there in the interests of the 
Mutual Gold Corporation. 

Q. Just speak up. 

A. And he informed me that Mr. Garbutt had 
taken over the controlling part of the mine and 
what would happen if this Mr. Garbutt did win his 
case, and he informed me that from the way the 
contract between the shareholders and Mr. Garbutt 
read, that they could not lose, that the way that 
they had the contract made out he could only claim 
a certain part of the mine. 

Q. Now, who is Russell Collins? 

A. Russell Collins is one of the shareholders and 
the man that I bought from. At the time he was 
one of the promoters of the mine—at the time that 
I bought my shares. 

Q. Do you know whether or not he was a direc- 
tor of Mutual Gold Corporation at the time that 
he made these statements to you? 

A. J am sure that he was at that time that we 
bought our shares. 
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Q. No, not at that time, but I am speaking of 
the time that he made these statements to you about 
Garbutt and about the mine. What was his relation, 
if any, to Mutual Gold Corporation at that time? 

A. Well, I am of the impression that he was still 
one of the directors. 

@. Where did he live at that time? A. He? 

Ge Wes: A. Mr. Collins? 

Q. Yes. 

A. In California. I was under the impression 
that he was hving at Leevining. 
~ Q. Do you know how far distant that is from 
your residence in the city of Vancouver, British 
Columbia ? 

A. No, I don’t. It would be about two thousan 
miles, I guess. 

@. Did he state whether or not he made a special 
trip up to see you? 

A. Yes, he made a special trip up to see me. And 
he made a trip after that again. 

@. What was the occasion of his second trip? 

A. Very much the same. He came back to in- 
form me that his lawyer m California had directed 
him and had come to the conelusion that it would 
be better business to leave me on. I don’t know 
about the others. That if they took me off they 
might come only on Mi. Vance and that would do 
more injury. 

@. Do you state that Russell Collins told you 
that? A. He did tell me that. 
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Q. On what occasion was that? 

A. That was on the second trip up to Van- 
couver. 

Q. When was that? 

A. He had in the meantime conversed with his 
lawyer in California. 

Q. When was that? 

A. That was in the spring of—well, it was last 
spring—the spring of 1940. This is 1941, so wouldn’t 
that be 1940—last spring? 

Q. Yes. I think that is all. 


Recross Examination 
By My. Grill: 

Q. Now, you say that Mr. Collins made two 
trips to see you, Mrs. Sutherland? A. Yes. 

Q. Did Mr. Vance come up to see you between 
the two trips—between the time that Mr. Collins 
made his first trip and the time that he made his 
second trip? A. Yes. 

Q. Do you recall anything more than what you 
have testified to with reference to Mr. Vance’s visit 
at that time between the two trips? 

A. What Mir. Vance told me between the two 
trips? 

Q. At the time that he saw you in Vancouver, 
do you recall your conversation with him? 

eee NO: 

Q. Any more than what you have testified to? 
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A. No. That was the only conversation that Mr. 
Vance and I had, and it was just merely through 
those two telegrams, that is all. 

Q. Well, was he up there at that time? Did he 
talk to you on that occasion that you have just 
stated that he was up there, between the time that 
Russell Collins made the two trips? 

A. That is all that I recall that he said. 

@. And what was that? 

A. Well, the only thing that I can recall in 
regard to the conversation that we had, as to when 
he was up there—— 

Q. (Interrupting) That is what I am asking 
you about, as to when he was up there. 

A. Well, he came up to have a talk with me, and 
to verify whether I would act as a plaintiff. 

Q. You were then a plaintiff in the case, weren’t 
you? A. What is that? 

Q. You were then a plaintiff in the case, weren’t 
you—at that time? 

A. At that time I was a plaintiff in the case, yes. 

Q@. And nothing further was said about his re- 
sponsibility for the costs? A. No. 

@. And expenses? 

A. No. There was nothing said at that time. It 
was after Collins came up that he put the idea in 
iny head. I hadn’t thought of it before. 

Q. Then Mr. Vance spoke to you later about 
that, did he? 
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A. Mr. Vance was only up the once. 

Q. Do you reeall when that was? 

A. That was just in between the two ealls that 
Russell Collins made. 

Q. I see. Now, when was that? 

A. I haven’t got the exact date. It was—well, I 
haven’t got the exact date because I didn’t know 
that it would be brought up. 

Q. How long did you have the conversation with 
him—for about how long? 

A. With Mr. Vance? 

Q. Yes. 

A. About the Mutual Mine we had a conversa- 
tion possibly for half an hour, or something like 
that—just in a casual way. 

Q. (By Mr. Grill) What did he state about the 
mine at that time? 

A. Well, Mr. Vance stated that Mr. Garbutt 
was bringing a suit in California, and that he 
wanted to know if I was willing to earry on as 
plaintiff. There really wasn’t anything 

@. (Interrupting) Did he state anything about 
the mine management at that time to you—about 
Mr. Garbutt’s management ? A. No. 

Q. Asa matter of fact, you don’t remember very 
much about the conversation, do you? 

A. No, I don’t. I will tell you, Mr. Vance was 
up there and he made a personal call upon my 
husband and me, and I think the main thing that 
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he came up for was to see if I was going to be— 
to decide whether or not I was going to be one of 
his plaintiffs. 


[Title of District Court and Cause. ] 
DEPOSITION OF G. H. FERBERT 


I am a Stockholder of Mutual Gold Corporation 
and have been one continuously since the fall of 
1933. I own about 90,000 shares. From the time I 
first took stock in 1933, up until through the fall 
of 1937, I made advances and took treasury stock 
for them. I also bought a hundred thousand shares 
of stock at a cent a share, and I bought some at a 
cent and a half a share. I sold this stock for what 
I paid for it, and there was no profit in it and no 
loss. I was elected a director of the corporation in 
1936 and took the directors’ oath in August, 1938. 
I have been one continuously since. The corporation 
owes me, I think, between $1,200 and $1,300 which 
I have advaneed since May, 1938. I advanced moneys 
to pay lumber bills, the Lone Pine Lumber Company, 
Bishop Hardware Company in Mono County, Cali- 
fornia, watchman’s wages to Mr. Sturgeon, and minor 
bills in Spokane for the office. I advanced money to 
the office, and they paid it out for bills, whatever they 
were. I am conversant with the business affairs of 
the corporation, and have been since I became a 
Stockholder, and especially smce [ became a di- 
rector. 
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The corporation needed new mining equipment 
but did not have the money to buy it, or to operate 
with the old equipment. It did not have the money 
to pay an installment of $10,000.00 falling due on 
November 1, 1938 to the owners. I did not know of 
any way by which it could raise any more money. 

Lloyd Vance made a written offer to the Board 
of Directors to finance the company on certain con- 
ditions, but I did not favor it. I proposed to go to 
California and get a contract with Frank A. Gar- 
butt ov someone that he would interest for us. I 
went to Los Angeles with Mr. Stiegler and Mr. Grill 
—I believe Mr. Collins was down there—to see Mr. 
Garbutt about that contract. As director, I voted 
for the Garbutt contract in preference to the Vance 
contract. I based my opinion on the man himself. 
I wanted him on account of his experience. He had 
been at mining for a lifetime and he was financially 
responsible, and I thought we would get a fair deal. 

The Stockholders’ meeting of September 24, 1938 
was called off upon advice of counsel, who stated 
that the Stockholders had already conferred all the 
powers they had upon the board. No further power 
was necessary. 1 paid my own expenses as director. 
They consisted of traveling expenses to Yakima, 
Spokane and Seattle, railroad fares to Los Angeles, 
hotel bills, telephone, telegraph, tolls. I have never 
been repaid.. Mr. Garbutt never advanced me any 
money in connection with his dealings with Mutual 
Gold Corporation property. 
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Q. When did you first meet Frank A. Garbutt? 

A. I think I met him in 1985, 

Q. Where did you meet Garbutt? 

A. It was on business for this company. That is 
how I came to meet him. 

Q. In 1935? 

A. I think it was in 1935. It might have been 
early in 736. 

Q. When did you next meet Garbutt m connec- 
tion with Mutual Gold Corporation? 

A. After the meeting in Spokane, the 6th of 
August, when Mr. Collins and I—let’s see—I think 
after the mill shut down. I was in Los Angeles, and 
I went up to Mr. Garbutt’s office with Mr. Keily, 
that would be ’37—no, that would be ’38, wouldn’t 
it, in the spring of 738. 

Q. Can you give an approximate date in 1938 
that you first met Garbutt in connection with Mu- 
tual Gold business? 

A. I went there on business. Yes, I can give 
you an approximate date. 

Q. Do so. 

A. When Mr. Collins and I were sent to Cali- 
fornia by the board from Spokane. That would have 
been August 7 we left there. 

@. What year? 

A. 1938, when we went down and tried to in- 
terest him in a contract. 

Q. Did you attend the stockholders’ meeting and 
the directors’ meeting on August 6, 1938? 
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A. Yes. 

Q. Of Mutual Gold? A. Yes. 

@. Was there any discussion between you and 
Garbutt before August 5, 1938, or with you and 
Keily before that date, with respect to the terms, 
conditions and provisions of any deal with Garbutt? 

A. I never discussed a deal with Mr. Garbutt 
until Mr. Collins and I left Spokane and went down 
there for a contract. 

Q. What date? 

A. ‘That would have been the day after the meet- 
ing, August 7th we went down, I guess we went 
down in two days. It would be around the 9th of 
August. 

Q. On August 7 or thereabouts, 1938, did you 
then go to Los Angeles? ne es, 

Q. With Mr. Collins? A. Yes. 

Q. How many days were you at Los Angeles? 

A. Well, I think we were there one, probably one 
and a fraction. We weren’t there very long. 

Q. Did you see Garbutt? A. Yes, sir. 

Q. How long were you with him? 

A. Oh, I guess a half a day talking. 

Q. Who was there? 

A. My. Garbutt, Mr. Collins, myself, and at times 
his stenographer, and I don’t recall anyone else. 

Q. Now, would you tell all that took place at 
that meeting with reference to Mutual Gold Cor- 
poration and a proposal to sell an interest in the 
property of Mutual Gold Corporation ? 
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A. Oh, I don’t think, Mr. Abel, I could do that. 

Q. To the best of your ability, tell in general 
what the conversation was on the subject. 

A. Well, the subject was, I asked Mr. Garbutt 
if he would give us a contract and he would take 
this proposition up. He didn’t seem to care whether 
he did or not, but he eventually did, yes. 

Q. What was said about a deal and what kind 
of a deal? 

A. Well, I can remember one thing: I don’t 
remember much about the details, but what I 
wanted to do was get a contract back to the Board 
and show them that I could get one; but I remember 
this remark he made. He said, ‘‘I may not be able 
to give you as good a contract as Mr. Vanee.’’ I 
said, ‘‘I will judge that,’’ and so did Mr. Collins. 

Q. Is that all he said about what kind of a deal? 

A. That is all I recall; that stuck in my memory. 

Q. That it wouldn’t be as good a deal as with 
Mr. Vance? 

A. No, no; get it mght. He said, “I may not.’’ 

Q. Did he intimate what his proposal would be? 

A. Oh, he had a rough sketch which we brought 
back. You saw it. We had to hurry. 

Q. What did Garbutt say about the Mutual Gold 
Mine, the property itself? 

A. We didn’t discuss it. He knew more about it 
than we did. 

Q. How do you know that? 
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A. Because he has been taking care of it for 
years. 

Q. How do you know that? 

A. -Well, that is a guess, but I have learned a 
whole lot about him since. He is very thorough. 

Q. Are you testifying to hearsay on that sub- 
ject? A. Well, maybe. 

Q. Did you ever see Garbutt at the property 
itself ? A. No. 

Q. You referred to a proposal that was made, 
and you say that I knew about it. Do you refer to 
the de Mille proposal? 

A. I refer to the contract that Mr. Collins and 
I brought back. I don’t know where it is now. I 
haven’t got one. 

Q. Did you bring back a contract? 

A. We brought a tentative contract. No, there 
was nothing signed. 

Q. When did you first hear discussion concern- 
ing the organization of a new corporation to take 
over the assets of Mutual Gold Corporation ? 

A. When did I first hear of that? 

Q. Yes. 

A. Why, ft thmk somebody sent me a tentative 
agreement, in which an offer was made by Lloyd 
Vanee, at Georgetown, California, it must have been 
in July soinetime; and Lloyd Vance was going to 
organize a company, and he was to take 60% and 
the Mutual was to get 40%. I think that was the 
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first time I heard of a company, outside of the 
proposition made at the directors’ meeting in 
March, in which we were all authorized, the direc- 
tors were authorized or anyone else—— 

Q. Were you at Log Angeles again during Au- 
gust, 1938? 

A. I didn’t go back until we went back and got 
—when we went back with Mr. Grill and Mr. Stieg- 
ler and got the September 2 agreement. 

Q. Now, when did you get to Los Angeles to 
negotiate that agreement? 

A. Oh, September 2,—probably the last days of 
August. I can’t give you that date. 

Q. How long were you negotiating that agree- 
ment before its execution on September 2, 1938? 

A. I think we were a couple of days. 

Q. Was much time consumed in arriving at the 
agreement of September 2? 

A. Well, Mr. Grill and Mr. Garbutt both did the 
work. I wasn’t present all the time. 

Q. Did you make any proposals as to what 
should go into that contract? 

A. No, I don’t recall it. 

Q. Do you recall any proposal from any direc- 
tor of Mutual Gold Corporation as to what should 
go into the contract ? 

A. Well, I don’t know what My. Grill put in. 
I did make one proposal, yes. 

Q. What was that? 
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A. Imadea proposal about moneys. 

Q. What proposal did you make? 

A. That we raise money to pay off our open ac- 
counts. 

Q. In other words, pay the creditors of Mutual 
Gold? A. Yes. 

Q. And was that turned down? A. Ne. 

Q. Was it embodied in the contract ? 

A. I don’t recall. I know that Mr. Garbutt ar- 
ranged the loan in our presence, $25,000. We were 
to pay off our open accounts, and he was going on 
the note. 

Q. What day was that? A. Pardon? 

Q. Was that on or about September 2? 

A. Yes, I think that was on that—I am sure it 
was part of the discussion. 

Q. Do you testify that, in the negotiation of the 
contract of September 2, 1938, that Garbutt was 
to loan money to pay the creditors of Mutual Gold 
Corporation ? 

A. No, I didn’t say that. I said that he negot- 
iated a loan with the bank for the Mutual Gold, and 
he was going on the note, to pay the creditors of 
Mutual Gold. 

Q. What bank was that? 

A. I know where it is. I can’t give you the name. 
Citizens’, Los Angeles Citizens’ Trust and Savings, 
or something; but I can't give you the name. 

Q. What was the conversation on that subject? 
What was said about $25,000 at that meeting? 
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A. We asked and Mr. Garbutt agreed to borrow 
$25,000 for the Mutual Gold, to pay off the indebted- 
ness. 

Q. And about what date was that, that he made 
that agreement? 

Myr. Grill: I think he stated that. 

Q. (By Mr. Abel) September 2, you say, or 
about that? 

My. Grill: He said about September 2. 

A. Isaid that, yes. 

Q. (By Mr. Abel) Who was present at that 
meeting ? 

A. Mz. Stiegler, Mr. Garbutt, Mr. Grill, Mr. Col- 
lins and myself. 

Q. Was that agreement of Garbutt’s to procure 
for the Mutual Gold $25,000, part of the contract 
of that date? 

A. No, there was nothing in the contract. 

Q. Why was it omitted? 

A. Well, I can’t tell you exactly why it was omit- 
ted. I know the reason was never pressed is because 
we had no use for the money. 

Q. I thought that the purpose of the whole 
transaction was to obtain money to relieve the finan- 
cial necessities of Mutual Gold Corporation ? 

A. But we didn’t need the money. 

Q. What is your answer? 

A. We couldn’t use the money so we never tried 
to get it, never asked for it. 
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Q. Well, I thought you said that Garbutt agreed 
to furnish the money ? 

A. Yes, if we needed the money, he agreed to it; 
but when we came back here and asked Mr. Vanee, 
he wouldn’t accept the money, so we didn’t borrow 
it. That wasn’t in the contract. It isn’t in there. 

@. Did you not state that part of the contract 
was that Garbutt was to advance $25,000 ? 

A. No, I don’t recall stating that. Probably it 
was that I proposed. You asked me if I made any 
proposal. It wasn’t incorporated. 

Q. What did Garbutt say to that? 

A. He said he was willing to help us raise the 
money. 

Q. On what security? a SOCK. 

Q. Stock in what? 

A. In the Log Cabin Mines. 

Q. The Log Cabin Mines hadn’t been thought 
of at that time, had it? 

A. We understood he was going to organize a 
company. I don’t know what he was going to eall 
it as far as that goes. | 

Q. What was your next dealing with Garbutt 
on behalf of Mutual Gold Corporation in which you 
participated ? 

A. Well, the next, I went down to California, 
Mr. Abel. 

Q. When? 

A. Oh, I don’t know the date, but I think that 
Mr. Garbutt withdrew from his contract and acted 
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as a trustee. Then we made another contract De- 
cember 17, and I was in California at the time. 

Q. Well, I want the next transaction after Sep- 
tember 2. 

A. I participated in that and signed that, that 
is all. 

Q. What contract? A. December 17. 

Q. Do you remember any Mutual Gold trans- 
action with Garbutt, which you participated in, 
subsequent to September 2; and if so, just tell what. 

A. No, I didn’t—that was carried on with the 
Board up here, and I was down there. 

Q. Do you mean to say, then, that you had noth- 
ing to do with the negotiations or dealings with 
Garbutt after September 2, 738? 

A. I saw the agreements, and looked them over, 
and agreed with them; but no, I didn’t talk to Mr. 
Garbutt, I didn’t discuss it. 

Q. Then you didn’t meet with the Board of Mu- 
tual Gold? A. No. I was in California. 

Q. And when did you next meet with the Board 
of Mutual Gold after September 2, 738? 

A. After September, 38? I have no recollection. 
I can’t tell you. It would have been 739. I don’t 
know. 
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DEPOSITION OF HELEN MAUDE LORENZ 


(1). State your name, age and present resi- 
dence. 

A. Helen Maude Lorenz, fifty-one, residence 1785 
Southwest Montgomory Drive, Portland, Oregon. 

(8). State whether or not you gave to J. E. 
Stiegler a proxy to be voted by him at the meeting 
of the stockholders of Mutual Gold Corporation 
held August 6th, 1938 at Spokane, Washington. 

A. Yes. 

(9). If you answer Interrogatory No. 8 in the 
affirmative, state the time, place and circumstances 
of the giving of said proxy to J. E. Stiegler, and 
whether the giving of said proxy was solicited by 
Mutual Gold Corporation, or the management of 
said corporation. 

A. About August 6, 1938, I. received at Port- 
land, Oregon, from the Mutual Gold Corporation, 
a letter to stockholders, notice of annual meeting 
of stockholders of Mutual Gold Corporation, and a 
proxy, which proxy, as I remember, appointed J. 
EK. Stiegler as my proxy. The giving of said proxy 
was solicited by Mutual Gold Corporation, the let- 
ter being signed by J. E. Stiegler, President, and 
the notice of meeting being signed Mutual Gold Cor- 
poration, by E. Fuson, Secretary. 

(10). If you answer Interrogatory No. 8 in the 
affirmative, please produce each and every letter or 
notice received by you from Mutual Gold Corpora- 
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tion, the secretary or manager thereof, in respect 
to said meeting or said proxy, identify the same 
and attach to this deposition. 

A. I now produce Notice of Annual Meeting of 
Stockholders of Mutual Gold Corporation, setting 
date of meeting as August 6, 1938, which I have 
marked Exhibit ‘‘A’’; also letter signed J. E. Stieg- 
ler, President, dated July 20, 1938, written on let- 
terhead of Mutual Gold Corporation, 401 Fernwell 
Building, Spokane, Washington, which I have 
marked Exhibit ‘‘B’’; also proxy for signature, 
dated the 21st day of July, A. D. 1938, which I 
have marked Exhibit ‘‘C”’. 

(11). State whether or not you identify ‘ Exhibit 
A”’ hereto attached as a notice received by you of 
a stockholders’ meeting of Mutual Gold Corpora- 
tion to be held August 6th, 1938. AY Ide 

(12). If you answer Interrogatory No. 11 in the 
affirmative, that you identify said notice, state the 
time, place and circumstances of receiving said no- 
tice and what, if anything, you did in respect to 
attending said stockholders’ meeting or issuing a 
proxy to J. E. Stiegler, to be voted thereat. 

A. I received the notice in the ordinary course 
of mail. After receipt of proxy I signed it and re- 
tured it to Mutual Gold Corporation. 

(13). State whether or not you identify ‘‘Eix- 
hibit B’’ hereto attached as a letter received bv 
vou, signed by J. E. Stiegler, re stockholders’ meet- 
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ing of Mutual Gold Corporation to be held August 
6th, 1938. A. Ido. 

(14). If you answer Interrogatory No. 13 in 
the affirmative, state the time, place and circum- 
stances of receiving said letter. 

A. I received the letter at Portland, Oregon, in 
the customary course of mail, about August 6, 1938. 

(15). State whether or not you identify ‘* Ex- 
hibit C’”’ hereto attached as a proxy to be voted at 
the meeting of Mutual Gold Corporation held Au- 
gust 6th, 1938, copy of which was received by you. 

va, aE eos 

(16). If you answer Interrogatory No. 15 in the 
affirmative, that you do identify said proxy, please 
state the time, place and circumstances of receiv- 
ing the same, and what, if anything, you did in 
respect to issuing the proxy to J. E. Stiegler, to 
be voted at said meeting. 

A. I received said proxy on or about August 6, 
1938, at Portland, Oregon, in the ordinary course 
of mail, and I issued the proxy to J. KE. Stiegier, 
to be voted at said meeting, and mailed the same 
to Mutual Gold Corporation in Spokane, Wash- 
ington. 

(17). State generally when, if at all, you xre- 
ceived “Exhibits A, B and C’’, or any thereof, and 
all the circumstances of such receipt. 

oe ereeciveimacnbiis A’, bam © con 
or about August 6, 1938, m the ordinary course of 
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mail. There were no special circumstances surround- 
ing the receipt of same. 

(18). State generally what, if anything, you did 
upon receiving, and pursuant to the receipt by you, 
if you did receive, ‘‘Exhibits A, B, and C’’. 

A. I read the documents carefully, and then 
signed the proxy and mailed it to Mutual Gold Cor- 
poration. 

(19). State your place of birth, and whether or 
not you have always been a citizen of the United 
States. 

A. I was born in-Greensboro, North Carolina, 
and have always been a citizen of the United States. 

(20). State whether prior to the commencement 
of this action you were over the age of twenty-one 
years. A. Yes. 

(21). State whether you have at any time, prior 
to the organization of Log Cabin Mines Company, 
been informed, as a stockholder of Mutual Gold 
Corporation, or otherwise, of the organization of 
Log Cabin Mines Company. 

A. No. I never heard of Log Cabin Mines Com- 
pany until after the commencement of this action. 

(22). If you answer Interrogatory No. 21 in the 
affirmative, state generally and specifically the time, 
place and circumstances under which you received 
information of the organization of Log Cabin Mines, 
and generally and specifically what information, if 
any, vou did receive. 
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A. Never heard anything regarding anything of 
the organization of Log Cabin Mines. 

(25). State whether or not you have at any time, 
or in any way, consented to, approved, or ratified 
the organization by Mutual Gold Corporation of 
Log Cabin Mines Company. 

A. No, I have not. 

(26). If your answer to Interrogatory No. 25 
is in the affirmative, state the time, place and cir- 
cumstances, generally and specifically, of such con- 
sent, approval or ratification. If your answer thereto 
is in the negative, state any and all circumstances, 
generally and specifically, relative to such non-con- 
sent, non-approval and non-ratification. 

A. My answer to Interrogatory No. 25 is in the 
negative. When I learned of the organization of the 
Log Cabin Mines and that this present suit was 
being contemplated, I wired Mr. Abel at Los 
Angeles, to be joined as plaintiff, in order to protect 
my interests. 


DEPOSITION OF MILTON I. HIGGENS 


Milton I. Higgens, being first duly sworn by the 
Notary Public, W. R. Sampson, was examined and 
testified as follows: 


Direct Examination 
By Mr. Moore: 
Q. State your name, please, resident and occu- 
pation. 
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A. Milton I. MHiggens, chiropractor, Coeur 
d’Alene, Idaho. 

Q. How long have you lived in Coeur d’Alene? 

A. Seven years. 

Q. That is your place of residence? 

A. Yes. 

Q. Are you the M. I. Higgens that is named 
as a plaintiff in the case entitled Helen M. Suther- 
land, Charles W. Sutherland, M. I. Higgens, et al, 
against Frank A. Garbutt ? A. Yes. 

Q. Now pending in the District Court of the 
United States for the Southern District of Cah- 
fornia, Los Angeles? A. Yes. 

Q. When, if at all, did you first learn, that 1s, 
approximately, of a suit brought in the State Court 
in Los Angeles, California, by the Log Cabin Mines 
Company, a corporation, to quiet title in it; that 
is, the plaintiff Log Cabin Mines Company—to 
what is known as the purchase contract—that 1s, 
the contract for the purchase of these mining prop- 
erties in Mono County, California? Did you or did 
you not ever learn of a case of that kind, a suit 
to quiet title in the Log Cabin Mines Company to 
the mining claims for the purchase of which the 
Mutual Gold had a contract? 

A. Yes, I had heard of it. 

Q. Can you state approximately when vou first 
heard of that suit? 

A. I believe it was in the fall of 1989. 
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Q. Could you say any more definitely than that? 
I am not trying to pin you down. Do you want to 
state any more definitely than that? 
A. Well, I could say that it was around Thanks- 
giving time 
Q. (Interposing) In 1939? That is close enough. 
A. As I recall. Around Thanksgiving time. 


Cross Examination 
By Mr. Weller: 

Q. You received notice of all of the stock- 
holders’ meetings that were held; that is, you re- 
ceived a number of notices? A. Oh, yes. 

Q. One every year, at least, for an election of 
the directors and so forth? A. Yes. 

Q. And you didn’t attend any of those meetings 
after about 1935? A. I don’t think so. 

Q. You say, Doctor, that you were given to un- 
derstand that the company was having certain deal- 
ings which you believed wrong. Then it wasn’t Mr. 
and Mrs. Sutherland or Mrs. Lorenz that gave you 
to understand those facts or what you thought were 
facts? A. No, not directly. 

Q. Who was it that gave vou that understand- 
ine? 

A. Well, there was—I don’t know all the people 
at some of the meetings that I have talked with. 
I relied largely on my own conclusions from read- 
ing—— 

Q. (Interposing) Reading what? 
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A. (Continuing) —reading the information sent 
out by the various—the circular letters. 

Q. Sent out by whom? 

A. Well, who were they sent out by? Stiegler 
and Garbutt and other circular letters that were 
sent out. 

Q. You formed your impression by the letters 
sent out by Mr. Stiegler and Mr. Garbutt that there 
was something wrong? Is that correct? 

A. There had to be something wrong, yes. 

Q. Why? 

A. Because there was a question of opinions 
there. 

Q. Why did there have to be something wrong? 

A. Wherever there is dissension or two differ- 
ent opinions 

Q. (Interposing) Well, who dissented from 
those letters of Stiegler and Garbutt? 

A. Well, Collins’ letters and things like that. 
There was a controversy of opinion. 

Q. Who was controverting the opinions of which 
you speak, of Mr. Garbutt ? 

A. Mr. Vance, for one. 


Q. Anybody else? A. I ean’t recall. 
Q. You verified the complaint in this action, 
didn’t you, Doctor ? A. Yes. 


Q. Did you give the attorneys the information 
which they set forth in the complaint ? 
A. No, not all. 
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Did you give them any? 

A. I confirmed it. 

Q. Were you acquainted with Mr. Moore? 
A. At that time? 

Q. Yes. A. No. 

Q. Were you acquainted with Mr. Abel? 

A 

Q. 

Mr. 


© 


No. 

Mr. W. H. Abel? 

Moore: At what time do you mean, Mr. 
Weller? 

Mr. Weller: At the time the complaint was pre- 
pared and signed. (Q). Had you seen either of 
them at that time, at the time of preparing and 
signing the complaint, either Mr. Moore or Mr. 
Abel, the attorneys of record? 

A. At the time of signing, yes. 

Q. Which one, or both? 

A. Mr. Moore, I think. I think it was probably 
about the time of the signing. 

Q. Was it before or after? 

A. Iam trying to recall. 

Mr. Weller: Q. What information did you give 
to Mr. Moore at that time? 

A. Confirmation of my understanding of the 
conditions, of my opinion. 

Q. You had, then, I take it, Doctor, no per- 
sonal knowledge of the facts here? 

A. That is right. 

Q. So what you told Mr. Moore was an under- 
standing that you had arrived at from communica- 
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tions you had received from Mr. Vance? 

A. Not necessarily from Mr. Vance, no. 

Q. Then from whom? 

A. From communications I had received from 
Garbutt, Stiegler and Vance as well. 

Q. Did you employ Mr. Moore and Mr. Abel, 
or either of them, Doctor, to act as your attorneys 


in this case? A. No, not then. 
Q. You didn’t pay them any money as a re- 
tainer, or otherwise ? A. No. 


Q. Did you agree to pay them any money for 
acting for you? 

Mr. Moore: That is objected to as a privilege. 

A. No. 

Mr. Weller: Q. Do you have an understanding 
with anyone, Doctor, that you will not have to pay 
any money to anybody on account of costs, that 
is, or otherwise in this case? 

A. No, I have no such understanding. I have 
been informed of such. 

Q. You have been informed? By whom? 

A. A little red-haired man over in Yakima told 
me that all of the expenses of the thing was coming 
back on my personal shoulders. I don’t recall his 
name. He is a broker over there—Peterson, I be- 
lieve. 

Q. I think you misunderstood my question. 
(Question read) 

A. No. I had no such understanding with any- 
one. 
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Q. You haven’t been advised by anyone that you 
will not be required to bear any of the expenses 
of this case? 

A. No, none whatever. I haven’t been advised 
of that. 

Q. How did it happen, Doctor, that you and the 
Sutherlands and Mrs. Lorenz got together and all 
together were named as plaintiffs in this case, you 
not, having met any of them or having had no corre- 
spondence with them, but named with you as plain- 
tiff in this case? 

A. Well, Mr. Bateham mentioned it. He men- 
tioned the proposition and explained to me in a 
way what the intention of the minority group was 
to do. 

Q. Did you ask to become one of the plaintiffs? 

A. He asked it. He suggested it, and he said 
if I cared to I might. 

Q. Did he tell you who was causing the action 
to be brought at that time? A. Yes. 

Q. Who did he say? 

A. The Mutual Gold, as I understood. 

Q. No. Who was causing this action to be 
brought in which you were one of the plaintiffs? 
You say he asked you to be one of the plaintiffs. 
Did he tell you who was causing this action to be 
brought in which you were to be named as plaintiff ? 

A. No, he didn’t mention the person, I don’t 
believe. 

Mr. Moore: He? Mr. Bateham, I understand you 
are referring to. 
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Mr. Weller: Q. Mr. Bateham didn’t mention 
the name of anyone who was causing this action 
to be brought? 

A. No. I understood that perhaps Mr. Bateham 
was going to do it himself, as far as I understood. 

Q. You didn’t know, then, who was bringing this 
action in which they were asking you to act as 
plaintiff ? 

A. I knew it was a group of stockholders. 

Q. Was any explanation given to you at all of 
any kind, whether lengthy or not, as to why they 
wanted you to be one of the plaintiffs ? 

A. No. 

Q. No reason at all? A. No, he didn’t. 

Q. Just out of thin air Mr. Bateham came to 
you and asked you to be one of the plaintiffs in 
this action, you being a resident of Idaho and the 
action being brought at Los Angeles in the Federal 
Court? Is that correct? A. Yes. 

Q. So the only one whose letters complained 
about the deal that you have mentioned would be 
Mr. Joe Vance? Is that correct ? 

A. Yes, I think so. 

Q. Doctor, did you ever receive any letters from 
Joe Vance asking you to become one of the plain- 
tiffs in this action? A. Positively not. 

Q. Or anyone writing for him? 

A. No, no; positively not. 

Q. Was there at any time any representation 
made to you by anyone that in no event, without 
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regard to the outcome of this case, would you be 
required to bear any expense or attorneys’ fees in 
connection with the case? 

A. No, I had no—— 

Q. (Interposing) But you say, as I understood 
you, that you didn’t hire Mr. Moore as attorney 
in the case? A. No, I didn’t. 

Q. You didn’t hire Mr. Abel as attorney in the 
case? A. No, I didn’t. 

Q. You didn’t hire Mr. Anderson in Los Angeles 
as attorney in the case? A. No, I didn’t. 

Q. You don’t expect to pay for any attorneys’ 
fees ? 

A. I don’t know. If the case reverses and it 
falls on the plaintiffs I will probably pay my share. 

Q. This complaint was verified by you on the 
14th day of December, 1939, before Mr. Arney? 

A. Yes, six. 

Q. Now, Doctor, I am not trying to mislead 
you or tangle you up. The dates are not so ma- 
terial except for this: Had you ever seen this com- 
plaint or discussed it with anyone before the date 
that you signed it before Mr. Arney ? 


Oh, yes. 
You had? A. Yes. 
With whom? A. With Ward Arney. 


How long before—more than a day or two? 
Yes, several days. 

And it was the same complaint that you dis- 
cussed with him which you afterwards signed ? 


OPOOO 
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A. Oh, yes, just like it. 

Q. So that you didn’t see the complaint nor 
have any discussion about it with anyone prior to 
the time it was sent to Mr. Arney for you to sign? 
Is that correct? 

A. I had talked about it with Mr. Bateham. 

Q. Did Mr. Bateham have a copy of the com- 
plaint with him ? A. Yes. 

Q. He did? 

A. Yes, I think he is the one that presented 
it to me when I took it before my attorney. 

Q. That was at the time when it was sent you 
as completed, ready for you to sign. Is that what 
you mean ? 

A. I don’t think it was quite completed then. 

Q. It wasn’t? A. I don’t think so. 

Q. Who completed it? 

A. I don’t know, exactly, but it was through 
Mr. Bateham. 

Q. You say Mr. Bateham gave it to you to take 
to Mr. Arney? A. To look it over. 

Q. And you took it to Mr. Arney? 

A. I looked it over and took it to Mr. Arney, 
yes. 

Q. So the completed complaint, the first time 
you saw it, the completed complaint was turned 
over to you for your signature and after examin- 
ing it you did sign it before your attorney; is that 
correct ? 
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A. There were some—the first one there were 
a few minor changes, which were minor, if any, 
yes, but, essentially that is correct. 

Q. That is correct? A. Yes. 

Q. Then the information that is in this com- 
plaint that you signed on the 14th day of Decem- 
ber, 1939, was not furnished by you to Mr. Moore 
or to Mr. Abel? Is that correct? 

A. Yes, that is correct. 

Q. Then you don’t know, I assume, then, who 
induced Mr. and Mrs. Sutherland and Mrs. Lorenz 
to become joint plaintiffs with you or how they 
happened to become plaintiffs? 

A. J was under the impression that 

Q. (Interposing) No. I asked you if you know, 
not what your impression was. 


A. No, I don’t know. 

Q. Do you know where the Sutherlands live? 
A. No. 

Q. Do you know where Mrs. Lorenz lives? 
A. No. 


Redirect Examination 
Q. Did you and Mr. Bateham have any dis- 
cussion as to your satisfaction or dissatisfaction 
with the condition of the affairs of the Mutual Gold 
and in the way it was being conducted ? 
A. Yes, we discussed it at length. 
Q. And state whether you ever heard, from Mr. 
Bateham or anyone else, of a stockholders’ com- 
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mittee that was taking an interest in the affairs 
of this corporation, Mutual Gold, in opposition to 
what was being done by the management and con- 
trol. A. Had I heard of it? 

Q. Yes. A. Yes, I had heard of it. 

Q. Was that an organization of which Mr. 
Bateham was a member or chairman? 

A. Yes, something like that. I don’t know the 
details of it. 

Q. Did Mr. Bateham refer to that? Did he or 
did he not in his talk with you, in the discussion 
of what the attitude of the stockholders was? 

A. Yes, he discussed the attitude of the stock- 
holders, yes, indeed. 

Q. But you don’t recall now, or do you rasa 
that he referred to a committee of stockholders 
that were making it something of their business? 

A. He did, he referred to it. 

Q. Can you say any more definitely approximate- 
ly how long you had this complaint, that you sub- 
sequently signed under consideration or advise- 
ment as to its form and substance? 

A. Well, as I recall, it must have been—I said 
days before, and if I say a week or ten days, as 
I recall, it was approximately that. 

Q. Is it correct or incorrect to say that on that 
consideration you formed your own conclusions as 
to what you wanted to do as to signing? 

A. That is correct. 


us. Frank A. Garbutt, et al. 735 


(Deposition of Milton I. Higgens.) 

Q. What is correct? 

A. It is correct that while I had that under ad- 
visement my opinion was formed and I decided to 
sign it. 

Q. Was that after consulting with your own at- 
torney, Mr. Arney? 

A. That is right, and after my own considera- 
tion of it. 

Q. Did Mr. Arney go into any consideration as 
to the nature of the case and the reasons for your 
signing it, the advantages or disadvantages that 
might accrue to you from signing it? 

A. He did discuss it with me. 

Mr. Moore: I want to recall the doctor for a 
moment. 

(Whereupon, Dr. M. I. Higgens was recalled 
and further testified as follows) : 


Redirect Examination 
By Mr. Moore: 

Q. One other question I want to ask you. Did 
you know, or had you ever received notice from 
the Mutual Gold or any other source of the bring- 
ing and pendency in Los Angeles of this what we 
eall a title quieting suit that was brought by Mr. 
Garbutt, prior to the fact that it went to judgment 
by default? A. No. 

Q. You didn’t know it until after it had gone 
to default? A. I didn’t what? 
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Q. You didn’t learn that it had been brought 
until you learned that a judgment had been en- 
tered ? A. No. 


DEPOSITION OF MAYBELLE HIGGENS 


Mrs. Maybelle Higgens, being first duly sworn by 
the Notary Public, W. R. Sampson, was examined 
and testified as follows: 


Direct Examination 
By Mr. Moore: 
Q. Please state your full name for the record. 
A. Maybelle Higgens, Coeur d’Alene, Idaho. 
Q. Dr. Higgens, who just testified, is your hus- 
band ? A. Yes. 
Q. And you live at the same place in Coeur 


d’Alene, Idaho? A. Yes, sir. 
@. For the same number of years. 
A. Yes. 


Q@. Are you the same Maybelle Higgens since 
named as one of the plaintiffs in this case? 
A, JI am. 


Cross Examination 
By Mr. Weller: 
Q. Mrs. Higgens, did you have anything to do 
with the preparation of this complaint which was 
signed by your husband as one of the plaintiffs? 
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A. He discussed it with me. 

Q. At the time or just prior to the time that 
he signed it? A. Yes. 

Q. Did you ever see the complaint prior to a 
few days before it, was signed when it was handed 
to your husband? A. No. 

Q@. Had you ever talked with Mr. Moore? Were 
you acquainted with Mr. Moore at that time? 

A, No. 

Q. Were you acquainted with Mr. W. H. Abel 


~ 


of Montesano ? A. No. 
Q. They are the attorneys named in the com- 
plaint in the action? A. Yes. 


Q. You didn’t know either of them? 

A. No. 

Q. Never had seen them ? A. No. 

Q. The only thing you knew about this com- 
plaint was that when it was handed to your hus- 
band, Dr. Higgens, for signing that you and he 
discussed it. Is that correct? That is all that you 
knew about the complaint ? 

A. I knew that it stood for the principles that 
I was standing for. 

Q. And you knew also, Mrs. Higgens, that that 
principle that you were contending for was op- 
posed by a majority of the outstanding stockhold- 
ers of the Mutual Gold, did you not? 

A. Yes. 
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Recross Examination 
By Mr. Weller: 

Q. You received notice of stockholders’ meet- 
ings to be held at various times? A. Yes. 

Q. You didn’t attend any of them? 

A. No. 

Q. You didn’t even send in your proxy to any 
of them, did you? A. I don’t remember. 

Q. Iwill ask you if it is not a fact that in these 
meetings, particularly the last two meetings which 
have been discussed here, on August 6, 1938 and 
February 1, 1939, that neither you nor Doctor sent 
in your proxies to be voted in favor of what, you 
thought should be done at those meetings? 

A. I couldn’t tell you. We received so many of 
them, so many circulars, I wouldn’t be able to tell. 

Q. Would you say that you had sent them in? 

A. No. 

Q. Then, as I get it, Mr. Bateham asked you 
if you were willing to be a plaintiff in an action to 
be brought against the Mutual Gold Corporation, 
Garbutt, and the Log Cabin Mines and all the 
rest of them? Is that it? 

A. After discussing it with me, yes. 

Q. And you said that you would? 


A. Yes. 
Q. Did he tell you then that there were going to 
be other plaintiffs in the action? A. Yes. 


Q. Did he tell you who they were? 
A. I think so. 
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A. P. Bateham, bemg first duly sworn by the 
Notary Public, W. R. Sampson, was examined and 
testified as follows: 


Direct Examination 
By Mr. Moore: 


Q@. Your name is A. P. Bateham? ie Tivis. 

@. And you reside in Spokane? A. I do. 

Q@. How long have you lived here, Mr. Bateham, 
approximately ? A. Oh, twenty years. 

@. Are you a stockholder in the Mutual. Gold 
Corporation ? A. I ama. 


Q. And about how Jong have you been such . 
stockholder? 

A. Oh, five or six years; I don’t remember. 

Q. And how much stock, if you recall, stands 
in your name? 

A. I put that down on a paper or envelope and 
then didn’t. bring it over; 2000, I think; 2000 or 
3000, maybe. | 

Q. What can you say in regard to an association 
of stockholders which has been broadly referred to 
as the Stockholders’ Protective Association of the 
Mutual Gold minority stockholders? Do you know 
anything about such an organization? 

A. Yes. It was formed at a meeting—at an ad- 
journed meeting. The stockholders had convened in 
Dr. Collins’ office, the office of the Mutual Gold, 
pursuant to a call which was afterwards rescinded. 
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Those who came there adjourned over to my office 
in the Symons Block and discussed matters and 
near the close of the meeting it was moved and 
adopted that a stockholders’ protective committee 
be named, of which I was to be chairman. Mr. 
Woodworth also was named as a member of the 
committee and I was to appoint another one, which 
I did, and I appointed Mr. C. H. Colby. That was 
the start of the committee, which was to take any 
action that seemed advisable in the interests of 
stockholders with respect to what we thought was a 
wrong action of the Board of Trustees of the Mutual 
Gold. 

Q. Bearing in mind that Mr. Garbutt became 
active in the affairs of the Mutual Gold along about 
the first of September, 1938, about what time would 
you say this organization was formulated ? 

A. Well, it was in the fall of ’38, as I remem- 
ber. September, wasn’t it? It was the date of that 
special meeting that was called after it was 
rescinded. 

Q. When was that, sometime in the fall of °38? 

A. Yes. I think it was in September. I went 
back to the office to get those record papers and [ 
found them and then didn’t bring them. I piled 
them up on the desk and went off. 

Q. Were you chairman of that committee? 

Ave Wes: 

Q. To what extent thereafter did you concern 
yourself as the chairman and as a stockholder of 
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the Mutual Gold in the matter of doing what you 
thought was advisable for the protection of the best 
interests of the Mutual Gold? 

A. Why, we had several meetings at which in- 
formation was received from the Mutual Gold or 
its operations were discussed, and I think we agreed 
upon two letters that were sent out to all stock- 
holders, and in order to carry on the suit to prevent 
the confirmation of their sale, of the directors’ sale, 
J went up on behalf of the committee— We agreed 
that there should be a stockholder from outside of 
the state included in the plaintiffs, so I accordingly 
went up to Coeur d’Alene to see Dr. Higgens. That 
was the nearest place I could go to get a stock- 
holder outside of the state, and most convenient 
place. I went up to present the matter to Dr. 
Higgens. 

@. You heard the doctor testify here today, or 
parts of it? A, Parts of it. 

@. And what is the fact as to whether your ap- 
proaching Dr. Higgens was in furtherance of the 
purpose of this stockholders’ association? 

A. That was exactly the situation. I am quite 
positive that I told him that I came there on behalf 
of the committee because we wanted to get a plain- 
tiff from outside of the state. 

Q. You wanted to get a plaintiff anyway, 
whether it was outside or inside? 

A. Yes. 

Q. When did you first know anything of the 
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pendency in California of a suit brought by Frank 
A. Garbutt to quiet title in the Log Cabin Mines 
Company to the purchase contract; that is, the 
contract that was made originally with Russell Col- 
lins and probably one or two others, that was an 
asset and is now taken to be an asset of the Mutual 
Gold? Did you know that there was such a suit? 

A. A suit by Garbutt? 

Q. A suit by the Log Cabin Mines Company, a 
California corporation, which started a suit to get 
Judgment and decree subsequently by default? Did 
you know of that during its pendency ? 

A. No, I didn’t know it until some time after- 
wards. 

Q. Some time after it had gone to default, you 
mean, and judgment rendered? 

A. Yes. You or Mr. Woodworth told me about 
it or showed me some report to that effect. I never 
knew of it before. 

Q. You never knew of it before that? Do you 
know whether or not a purported copy of the judg- 
ment is set up as an exhibit to the Answer of the 
Mutual Gold in this pending case in which you are 
testifying? A. No. 

Q. You don’t know that? 

A. No. The Answer, you say? 

Q. As a matter of record, there is attached as 
an exhibit to the Answer of Mutual Gold in this 
pending case a copy of that judgment, purported to 
be a copy, and it is pleaded as what lawyers eall 
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res judicata, that we are out of court and that the 

Court ought to go against us in this case. Did you 

know of that before that was done? A. No, sir. 
Mr. Moore: I think that is all. 


Cross Examination 
By Mr. Weller: 

Q. Mr. Bateham, you are the same A. P. Bate- 
ham who was one of the plaintiffs along with Dr. 
EK. T. Richter in a suit brought in the spring, I 
believe, of 1939, against the Mutual Gold, Garbutt, 
Log Cabin Mines and possibly some others to quiet 
title to the Mutual Gold property ? 

A. Yes, sir. I remember signing the complaint 
as a plaintiff. 

Q. Did you employ either of the attorneys in 
that action ? A. Not myself, no. 

Q. Who induced you and Dr. Richter to bring 
that action, Mr. Bateham ? 

A. Well, I don’t know. I think there was—it 
might have been Mr. Moore, or Mr. Woodworth 
might have suggested it. 

Q. You knew, did you not, that Joe Vance had 
brought two actions against the Mutual Gold at or 
about the same time that your action was brought? 

A. Yes. 

Q. Your action, asa matter of fact, was brought 
just almost identical in time with that of the second 
action brought by Mr. Vance, was it not? 
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A. Well, I know it was around there somewhere. 
I don’t know as to either one now. 

Q. Did anyone consult with you in regard to the 
allegations that were made in the complaint in that 
action brought by you and Dr. Richter against the 
Mutual Gold and others? 

A. Why, I think I consulted with lawyers about 
it | 

Q. Did you ask any lawyers to start that action? 

A. I told them I was willing to. 

Q. Did you ask them to start it, is the question, 
Mr. Bateham. 

A. J don’t think I did. 

Q. Do you know whether or not that action 
brought by you and Dy. Richter was instigated by 
Joe A. Vance? A. Not that I know of. 

Q. Or by Mr. Abel or Mr. Moore representing 
him ? 

A. Well, not by Abel or Vance. I know Mr. 
Moore is a close friend and attorney for myself in 
some respects and so is Mr. Woodworth, who is 
retained by our company all of the time, and I may 
have talked it over with them. I don’t think any- 
body else. 


Redirect Examination 
By Mr. Moore: 

Q. Mr. Bateham, you were quite active, it ap- 
pears, in this stockholders’ protective committee as 
chairman and so forth? 

A. Why, I tried to be. 
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DEPOSITION OF FRANK A. GARBUTT 


taken before Rose B. Cordarrens, a Notary Pub- 
lie in and for the County of Los Angeles, State of 
California, on August 25th, 1939, beginning at the 
hour of 10 a. m., at the offices of Frank A. Garbutt, 
Pantages Theatre Building, Los Angeles, Califor- 
nia, pursuant to an order of court. 


FRANK A. GARBUTT 


being first duly sworn, testified as follows: 


Direct Examination 
By My. Hinckle: 

Q. Have you had any experience in gold lode 
mining ? A. Yes. 

Q. Over how long a period has that experience 
extended ? A. About 52 years. 

Q. How old are you? A. Seventy-two. 

Q. What training if any did you receive in min- 
ing engineering ? 

A. My father, who was a mining engineer, grad- 
uated from Harvard, and he tanght me mining en- 
gineering. 

Q. Was that private instruction ? 

A. Private instruction. 

Q. Did you do any work in the course of that 
instruction? Did you do any work under him as 
an engineer, engimeering work? me Wes: 

Q. Where was that done? 
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A. In Colorado and Southern California. 

Q. In what counties in California? 

A. San Bernardino County. 

Q. What experience have you had in that kind 
of mining since then? 

A. I have been engaged in mining, that kind of 
mining, and other kinds, off and on for 52 years. 

Q. In what localities? 

A. In California, in Lower California, Old Mex- 
ico, Arizona, Nevada, Utah, New Mexico, Colorado, 
Canada. That is all that occurs to me at the moment. 

Q. In the course of that experience did you do 
any under ground mining work ? 

A. I worked under ground as a miner for about 
three years. 

Q. Was that in California? 

A. That was mostly in California. 

Q. What experience if any have you had with 
stamp mills? 

A. I have run them, repaired them; I have the 
trade of mill wright; I have examined a good many 
mills and I have worked as the mill man and as a 
mill superintendent; I have studied stamp mills as 
a mining engineer and I of course had to famihar- 
ize myself with stamp mills practice of the world. 
I had a little experience in Colorado. 

Q. Is there a stamp mill located on the mining 
property in Mono County, California, which is de- 
scribed or referred to in the complaint in this case? 

A. Yes. 


us. Frank A. Garbutt, et al. TAT 


(Deposition of Frank A. Garbutt.) 

Q. What changes have you made in the mill, 
. after you took charge of it? 

A. We built a bin at the mine, and increased 
the capacity of the mill bin, which was improperly 
designed, took out the inclined belt conveyor and- 
put in a flat belt conveyor, a bucket elevator. This 
was done on the advice of the mill man, Mr. Haley, 
after consultation with him in regard to that. I 
went to Mr. Haley to get him to run the mill last 
winter as I knew no one who would take the job 
in that climate and under those conditions, and he 
was represented as being a good man and recom- 
mended by Mr. Keily, the former superintendent 
of the mine and mill. Mr. Haley said he would not 
s0-—— 

Mr. Abel: Object to that as hearsay and not 
responsive. 

A. He said that he would not want to take the 
job unless conditions were changed and the mill 
was changed and I told him I would not ask any- 
body to do that 

Mr. Abel: I object to that as not responsive and 
immaterial, self serving and hearsay. 

A. (Continuing) —to run that old junk pile as 
it was and with some vehemence he said, ‘‘junk 
pile is right.’’ I told him I did not want to spend 
much money on it because it was temporary at 
best, and the purpose in running it was to learn 
more about the mine so as to select the proper 
equipment for it, and he then outlined the least 
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amount of changes that would have to be made be- 
fore he would take the job, and after going over 
it with him I concurred in his recommendations 
and we made the changes. I bought the material and 
he made the changes himself. 

A. When we could keep the mill running, we 
erushed, or ground, or milled at the rate of 44 
tons per 24 hours. That is the average rate. 


Cross Examination 


By Mr. Abel: 

Q. What relation did you have to Alice Clark 
Ryan and the Chandis Securities Company, the 
owners of this mine? 

A. Just what do you mean by that question? I 
don’t just exactly get it. I was in no relation to 
them. 

Q. Any business relation? 

A. I was their representative negotiating the 
sale of Log Cabin Mines property to Collins 
Brothers. 

@. Were you the representative of the company, 
the Chandis Securities Company, Alice Clark Ryan 
and N. N. Clark, in reference to the assignment 
of the contract, to Collins? 

Q@. And the various supplementary contracts? 

A. Yes. They advised with me on those matters 
and usually followed my advice. 

Q. Were you the agent in charge of this prop- 
erty ? 
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A. No. I had no charge of the property. 

Q. Just what did you do for your principals, 
the owners of this Log Cabin mine? 

A. They asked me to negotiate the sale of it 
and advise them in regard thereto and I acted in 
that advisory capacity without pay. They had both 
done me some favors and I was trying to show my 
appreciation. 

Q. Did that service continue during the years 
that the contract was in force, did that relation- 
ship of yours continue ? A. Yes. 

Q. When did you personally come into posses- 
sion of the Log Cabin mine, so called? 

A. I undertook the management as I recall it 
shortly after my first trip to the property. 

Q. For whom? 

A. For The Mutual Gold Corporation. 

Q. Was the management contract in writing? 

A. The contract was a contract that was entered 
into between the Mutual and myself looking to my 
advancing some money for them. 

Q. When did you commence to advance money 
under that contract? 

A. I think I advanced the first money before 
I had a contract. I am not certain of that. I ad- 
vanced them $10,000. Whether that was before or 
after the contract I don’t know. I told them I would 
find them $10,000 to make that payment with, 
urespective of whether we did business or not. 
They were at that time very much worried. 
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Mr. Abel: I object to that as not responsive. 

A. It is an explanation of my statement. 

A. They were very much worried about a pay- 
ment, of $10,000 due to the owners. They had ex- 
pected to get the money from Mr. Vance and he 
had declined to put it up unless they signed a con- 
tract to his hking. 

A. I told them I would advance this money 
whether or not they made an agreement, and so far 
as the payment was concerned they could look 
around and find somebody to do business with them 
who would be satisfactory to them and I would 
help them to do so. 

Q. What is the entry entered on August 15th 
1938, M. J. Keily, ticket to Seattle $69.35? 

A. If you will allow me to tell you I will ex- 
plain it to you. Keily made up his mind to go 
on Sunday and he wanted to get off that night so 
I went down and bought the tickets for him and 
gave them to him, while he was getting ready to 
go. It was Sunday and I got the tickets for him. 

Q. Did you have any other interest in his going 
other than just buying the tickets as a friendly 
accomodation ? 

A. Yes. I wanted to see him make the deal if 
he could; that, would help out the stockholders of 
the Mutual Gold Corporation. 

Q. Who was he representing at that time? 

A. I think he was representing, as near as I 
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ean tell, I think he was representing Russell Collins 
and Mr. Ferbert. But, I am not sure. 

Q. Was he representing Cecil B. De Mille? 

A. At that time we were talking to De Mille, 
trying to interest him in the property. 

Q. Who was talking to De Mille on that subject ? 

A. I was. Later on Mr. Keily talked to him. 

Q. That was about the date of August, 17th. 
Were you trying to buy the Log Cabin Mines at that 
time, in De Mille’s name, or for De Mille? 

A. Along about that time we were trying to 
interest Mr. De Mille in it. 

Q. Who is ‘‘we’’? 

A. Myself, and the Log Cabin Mines Company 
through me. 

Q. There wasn’t any Log Cabin Mines Com- 
pany at that time. 

A. I mean the Mutual Gold. That is a lapsus 
linguae. I arranged an appointment between Mr. 
De Mille and Mr. Keily, and Mr. Keily talked to 
them about it and so did I. 

Q. Did you draft a contract at that time, which 
was De Mille’s offer, about that time? 

A. Well, it was not De Mille’s offer. It was 
a tentative proposition. We were trying to agree 
on it. 

Q. Who is the ‘‘we’”’ that were trying to agree? 

A. Mr. De Mille, myself and the Mutual Gold 
Corporation. 


752 Helen M. Sutherland, et al. 


(Deposition of Frank A. Garbutt.) 

Q. At that time the Mutual Gold Corporation 
knew nothing about it, did they? 

A. I told them I was trying to interest a party 
for them, and who the party was. 

Q. Who did you tell and on what date? 

A. I don’t know; but the person I told them 
was C. B. De Mille. 

Q. Then you did not tell any officer of the 
Mutual Gold Corporation ? 

A. I do not know what date it was that I dis- 
closed the identity to them. 

Q. When did you make the disclosure and to 
whom did you make it? 

A. I do not recall. I was in contact with Russell 
Collins and Mr. Grill and I think Mr. Ferbert, 
so it must have been one of those. 

Q@. That was before the date Keily went to 
Seattle ? 

A. That, I don’t know. I haven’t a good memory 
for dates. I never try to remember dates. 

Q. Do vou now observe that vour ledger entry 
on August 17th, that you advanced the monev for 
Keily to go to Seattle? 

A. I presume that is correct. I do not confirm 
or deny it. 

@. Will you please read the entry out of the 
book? I do not wish you to take my statement 
for it. 

A. They have an entry reading August 15th, 
M. J. Keily, ticket to Seattle $69.35. 
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Q. Were you ever re-imbursed for that, advance? 

A. I don’t know. 

Q. If you were re-imbursed by whom were you 
re-imbursed ? A. That I don’t know. 

Q. Keily at that time had been, off and on, 
in your service, for 17 years? 

A. No, he was not. I testified that he was in 
my service for 17 years, but after he left it he 
never came back again. 

@. What years was he in your service? 

A. He left my service about six years prior 
to this time he went to make the contract—prior 
to this date, about six or seven years ago. 

Q. What was Keily’s mission to Seattle for 
which you advanced the ticket money? 

A. He went up there I think, at the request of 
the Mutual Gold Corporation, to try to help them 
make a deal for the financing of their property, 
and at that time I had no interest in it, directly 
or indirectly, and I told them I did not want to 
make a deal with them. 

Q. Who did you tell that to? 

A. Russell Collins, and what-ever directors came 
down here. They were in my office and haunting 
me for several weeks, trying to get somebody to 
help them or go in with them and I told them I 
didn’t want to. 

Q. What weeks were they? 

A. I don’t remember. It was immediately prior 
to the time Keily went to Seattle. The last thing 
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I wanted was any interest in the Log Cabin mine. 

Q. Can you give us the names of any of the 
proposed purchasers of the Log Cabin Mine? 

A. The only two I ever talked to about it— 
there were three. Cecil B. De Mille, and I talked 
to Hal Roach about it, but we never got to the 
point of making a contract; I also talked with 
Harry Chandler about it. They wanted to interest; 
him and I got him in contact with Keily and we 
urged him to do something for Mutual Gold and he 
declined and said he did not want any part of it. 

Q. When was that? 

A. It was about the same time. 

Q. Was he informed of the status of the prop- 
erty ? 

A. He was informed of everything about it I 
knew. Irrespective of that, he said that he was 
a seller, not a buyer, and did not want anything 
to do with mining. I got him to come to my office 
to discuss the matter with Mr. Keily. He came here 
as a favor to me, and I urged Mr. Chandler to 
come to the rescue of Mutual Gold Corporation, 
and try to save them from Mr. Vance, but, he said 
he was not interested in going into any mining 
ventures. 

Q. When was your proposal drafted whereby 
you were to take over the Log Cabin? 

A. I could not state the date but that occurred 
in this way—— 

Q. J am asking you as to the date. 
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A. I don’t know the date. 

Q. Was it before or after you sent out the 
cancellation notice? 

A. I don’t know. I want to explain my answer 
because I want to explain the circumstances. The 
circumstances were these. Mutual Gold Corporation 
had urged me on numerous occasions to go with 
them and help them out and I had declined. I was 
at that time the representative of the owner and I 
had a primary duty to perform them. The Mutual 
Gold Corporation directors and officials informed 
me they were being driven into a contract with 
Mr. Vance, and that they did not want to go into 
it. I told them I would help them to the best of 
my ability to find a party who would go in with 
them and would help them to finance themselves. 
But they kept coming to me and urging me to 
prepare a contract and they said, ‘‘we are lost 
if we don’t have some kind of a concrete proposi- 
tion to present to our stockholders meeting that will 
be better than the Vance proposition.’’ And I said, 
‘‘well, I don’t want any interest in your company. 
I don’t want to go back into the mining business 
but I will yield to your urgings and make you 
a contract providing I can cancel it at any time I 
please without any personal] liability. If that will 
serve your purpose I will then join with you in 
trying to find someone for you that will take my 
place and go on with it. That is the reason that 
particular contract was drawn. 
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Q. When were those urgings on the numerous 
oceasions of which you speak? 

A. They extended up to the time that contract 
was drawn and for a number of weeks previous 
thereto. If I was guessing I would say six or seven 
weeks. 


Q. Before what date? 

A. Before the date that contract was entered 
into. 

Q. You mean your contract? 

A. The éontract between Mutual Gold and me. 

Q. That was on September the 2nd, wasn’t it? 

A. I don’t, remember. 

Q. Have you got the contract? A. No. 

Q. Can you refer to something and fix the 
date? 


A. I don’t know how I can at this moment, but 
that was the first contract that, was made between 
Mutual Gold Corporation and myself. 

Q. Did you talk to the owners about sending out 
the cancellation letter which for the purpose of 
this case I will assume is dated August 25th, 1938? 

The Witness: I talked about it on several oc- 
easions but I do not recall whether I talked with 
them about it at the time it was sent out or not. 
We had numerous conversations about the condi- 
tions and what led to it. 

Q. Would you then say you did or did not 
specifically talk to the owners Alice Clark Ryan 
and the Chandis Securities Company about sending 
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out the cancellation letter dated August 25th, 1938? 

A. I must have talked to them about it, although 
I never talked to the Chandis Securities Company. 
I talked with Harry Chandler, whom I contacted, 
and I told him, at what time I am not certain, that 
I was sending the letter out and I got, their ap- 
proval thereto. 

Q. Did you tell them at that time you were 
negotiating to have the contract assigned to you? 

A. I do not know whether I did or not. 

Q. Did they know about it? 

A. As to the dates—of course they knew about 
it, but as to when they knew about it I do not 
know. 

Q. Did they object? A. To what? 

Q. To your dealing, to get, an assignment of 
the contract yourself? 

A. They did, and they terminated my employ- 
ment with them. They terminated my authority to 
represent them. 

Q. Was that in writing? A. I think so. 

Q. After that did you draft a letter for Mrs. 
Ryan to send to Mr. Vance? 

A. Not that I know of. I did discuss with her 
some of the letters she sent to Mr. Vance. 

Q. That, was after you had ceased to represent 
her? 

A. I do not know whether it was after or be- 
fore. 

Q. What did you discuss with her? 
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A. They questioned me about the property and 
I told them what I thought. I have no definite 
recollection of that. That is no definite recollection 
now. 

Q. When did you commence operating the mine 
in question ? : 

A. For myself, or for the Log Cabin? 

Q. Commence to operate it? When did you com- 
mence to operate it? 

A. In the early fall of 1938. 

Q. Can you fix the date? 

A. No, only by entries in the books. 

Q. You have a payroll account? 

A. The payroll account will show when the pay- 
ments were made, when the service was performed 
by the employes. 

Q. Have you any record of that? 

A. I ean fix the date. 

Q. Let’s have the date you commenced to em- 
ploy men in the operation of this mill. Not the 
date you paid them, but the date you employed 
them. 

A. You ean tell the period it is for. 

Q. You have a report from the mine on that? 

A. No. They didn’t: report for quite a while. 
They were very poor correspondents. 

Mr. Carter: September the 10th to 30th. 

Q. Will you please produce your record to 
show who were employed ? 
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Mr. Hinckle: Can you give it to him with the 
statement ? 

Mr. Carter: M. F. Haley and Russell Collins 
and J. R. Sturgeon. 

Q. Assuming that you issued a letter under date 
of August 28th, 1938, to cancel the contract be- 
tween the old owners, then held by Mutual Gold 
Corporation, and assuming further that August 
27th your proposal to Mutual Gold Corporation was 
accepted, would you say that the contract of Sep- 
tember 2nd, 1938, a copy of which is Exhibit D, 
represented your first agreement with Mutual Gold ? 

“A. I do not get the force of that question. Do 
you mean did this represent our—yes, naturally. 

Q. Do you recall a meeting in this office of 
yours on August 27th? 

A. I do not know the date. Meeting with whom? 

Q. J. A. Vance, Lloyd Vance, myself and Mr. 
Grill. Do you recall that meeting? A. Yes. 

Q. At that time did you have a deed from the 
Mutual Gold? A. I don’t know. 

Q. When did you receive a deed from Mutual 
Gold to the mine here?  #£=A. Ido not know. 

Q. Have you the deed? 

A. J think it was sent up to the Recorder to be 
certified, to get certified copies to go to the attorneys 
in this case for the trial of this case. 

Q. Do you say that you do not have the original, 
or that you do have? 

A. Ido not think that I have the original. 
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Q. Have you a copy? A. I may have. 

Q. What consideration if any did you pay for 
the deed to the mining property here involved? 

A. Well, the deed was made to me as I reeall, 
as one to hold in trust, to transfer to the new 
corporation to be formed, when formed, and as 
security for the money I had advanced and was to 
advance. 

Q. Do you say that those matters of that trust 
feature, or the advancing of money are mentioned 
in the deed? A. That I don’t know. 

Q. Will you swear that it was? 

A. I don’t know. The deed will speak for itself 
in that regard. I will say however, that about the 
time the deed was made and delivered that that, 
was our understanding, that it was to be made 
and held in trust for that purpose. 

Q. Was that understanding in writing? 

A. I do not know. 

Q. With whom did you have that understanding? 

A. With the directors of the Mutual Gold, with 
whom I dealt. 

Q. What directors ? 

A. There may have been several. Mr. Grill, Mr. 
Ferbert and Collins. 

Q. When did you have that understanding ? 

A. At the time the deed was drawn and de- 
livered. 

Mr. Abel: Now, was there any change in the 
possession of this mine between the date of Sep- 
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tember 2nd, 1938, and the date of November Ist, 
1938? 

A. To this extent: where previously I was 
operating for myself under the date of September 
2nd and 22nd, I then operated for the Mutual 
Gold corporation and was carrying on the operation 
for them, as an accomodation, and advancing money 
for those things that they agreed should be done. 
In the first instance I was in possession acting under 
a contract, and in the second instance I was acting 
as representative under their instructions. 

@. From whom did you get the instructions? 

A. From the Mutual Gold. 

Q. Were those in writing? A. I think not. 

@. What person gave you the instructions? 

A. It would be either Mr. Grill, Mr. Ferbert, 
or Mr. Stiegler. 

Q. Neither of them were present personally with 
you? 

A. I don’t know. My. Ferbert was down here 
quite often. 

Q. When? 

A. He was down here for two or three months. 
I don’t know the dates. He would come to my office 
occasionally. 

Q. How did you carry your accounts with the 
state of California, your payroll reports to the 
state of California? 

A. J would have to ask Mr. Carter about that 
but I think they were carried in the name of 
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Mutual Gold. We carried them for a time in my 
name and I think it was changed after that to 
Mutual Gold. 

Q. Do you testify to that from personal recol- 
lection ? | 

A. That is my recollection. I can confirm it by 
asking Mr. Carter. 

Q. Have you a record of the payments that, you 
made to the State of California or any of its de- 
partments? 

A. That will all come in the statement you are 
to get. 

Q. In reference to the payroll, the old age in- 
surance, unemployment, insurance, etc. ? 

A. Yes. He may know from memory or he can 
look it up, which ever you prefer. My recollection 
is those payments were made in my name and then 
Mutual Gold and then later on by the Log Cabin, 
when the property was transferred to it, and the 
later contract went into effect. 

Q. How many changes of management or pos- 
session has there been of this mining property 
since September the Ist 1938? 

A. I first managed it as I recall for the Mutual, 
then under my contract with them, as it called upon 
me to do, then again for the Mutual then again 
for the Log Cabm. That is my recollection. 

Q. When did you commence to manage the 
mining property here involved for the Mutual? 
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A. That would be forthwith upon my withdrawal 
from the contract of September the 2nd. 

Q. Didn’t you start to spend money on iis 
property before the contract of the 2nd of Septem- 
ber, even? 

A. I may have. I don’t think so. 

Q. Didn’t you order a power line welied at 
an expense of $11,000 before you had a contract? 

A. That was done for the Mutual. I went out 
on a limb and did that. They said it would be 
all right to do it, but I had no contract. I was just. 
taking a chance. 

Q. Then vou did incur an obligation for at least 
$11,000 before you had a contract at all? 

A. Yes. The situation was this. They were in 
desperate straights because if they did not, work 
through the winter they would lose another year, 
and whoever operates the property had to have 
a power line, and at that time it was contemplated 
I would find them some party who would go in 
with them, and when I saw what kind of a mess it 
was, with Vance’s lawsuit and litigation, I could 
not go to anybody and ask them to go in on it, 
because I could not recommend it. 

Q. Did you advance that $11,000 or incur an 
obligation of $11,000 for a power line while you 
were operating for the owners on an existing con- 
tract that had been terminated and forfeited ? 

A. That I don’t know. I advanced the money at 
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that time or became obligated for it, for the Mutual, 
yes. 

Q. When was the Mutual Gold relieved of the 
forfeiture notice of August the 25th? 

A. I don’t remember. It was done sometime 
later. 

Q. How much later? 

A. After your visit down here with Vance. 

Q. Was it as much as five or six weeks later? 

A. It may have been. I don’t know. 

Q. Then while the sword of forfeiture, the letter 
of August the 25th, was hanging over the head of 
Mutual, you, without any contract advanced $11,000 
or incurred an obligation of $11,000 for Mutual? 

A. Yes, and I have done the same thing with 
hundreds of others in other cases. 

Q. Did you know that, the forfeiture notice of 
August the 25th would not be insisted upon then? 

A. No. 

Q. Were you at that time assuming that it was 
effective legally, and terminated the contract which 
Mutual had with the owners? 

A. If you will make the time more definite— 
I think the contract was forfeited and I think 
it was terminated. 

Q. When was it given new life? 

A. I don’t know the date, but you at least have 
the notice, when the notice of termination was 
withdrawn. 


vs. Frank A. Garbutt, et al. 765 


(Deposition of Frank A. Garbutt.) 

Q. Was there a notice of withdrawal of the 

forfeiture ? A. Yes. 

Who sent it out? 

I think Mr. Chandler and Mrs. Ryan. 
To whom? A. To The Mutual Gold. 
When? A. I don’t know the date. 
How did you become familiar with that? 
They told and Mutual Gold told me. 
When ? A. I don’t know. 

What persons told you that? 

Mr. Grill. 

Did you prepare that notice? 

I don’t know. 

Do you now deny that you did prepare that 
notice? | 

we I ecant reeall. T kwow at tliat time they 
relieved me of responsibility. 

@. Was that the time they discharged you as 
agent ? A. About that time. 

@. Did the owners or Mrs. Alice Clark Ryan 
send you a notice, a letter which she sent, to Vance? 

A. Yes. 

Q. Was that about the time the letter was sent? 

A. It was about that time. I do not recall the 
chronology of it. 

Q. You are handed a paper, a copy of a letter 
containing three sheets dated October 23rd, 1938, 
and I will ask you to state whether or not she was 
supplied with a copy of that letter or the original, 
purporting to be written by Alice Clark Ryan? 


OPOPOOo POLO ee 


766 Helen M. Sutherland, et al. 
(Deposition of Frank A. Garbutt.) 


Yes, I have seen that. 

‘When? 

I imagine about the time it was written. 
Did you write it? A. No. 


Did you compose it? 

No. I talked with Mrs. Ryan about it. 

Was it then written following your con- 
versation ? A. I imagine so. 

Q. Did you sponsor the letter in any way? 

A. Lapproved of it. 

My. Abel: I offer 1n evidence a copy of the letter 
and will offer the original at a later date. It 
will be Exhibit G. You are now shown a letter 
headed Progress Report, dated September 28rd, 
1938. Did you issue that instrument? 

A. I wrote this, yes. Assuming it is a correct 
copy which I have no doubt of. This refreshes my 
mind. At that time I did not obligate myself for 
the $11,000 but for $500, which was the preliminary 
survey of the power company. 

@. In these several progress reports, between 
September 23rd and November 22nd, and January 
8th, I notice that you make no reference or mention 
at all to the various shifts that had been made in 
these contracts. If that be so, why was it? 

A. It was none of my business. I had no direct, 
contact with the stockholders of Mutual Gold Cor- 
poration. Mutual Gold Corporation itself was fully 
advised of everything that occurred, and I made 
these reports at the request or desire of Mutual 
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Gold, telling them things which they did not know, 
or if they did know, they did not know officially. 

Q. Going back to the value of this property, you 
say you have spent how much on this property? 

I would have to ask. 

In round figures? 

I would say $95,000 maybe. 

$95,000 ? A. Probably. 

You consider that a valuable mine? 

I do not know. I never told anybody I 
thought so. With two exceptions. 

Q. You claim to have been an experienced and 
skilled mining engineer of over fifty years ex- 
perience ? A. Yes. 

Q. Was it your judgment that this was a valu- 
able mine? A. I do not know. 

Q. Did you think so? 

A. I thought it had possibilities. But, so far 
as I know I don’t know what possibilities. I did 
not know then and I do not know now. 

Q. Do you think it, is valueless? 

A. No, I do not think it is valueless, but I 
think a person can lose a lot of money on it. 

Q. Have you had any mining engineer pass on 
this property ? A. No. 

Q. Not any? 

A. Well, I got the so-called reports of Mr. Cole, 
and Mr. Keily, but they did not pass on it for me. 

Q. Mr. Cole’s report was brought, to your atten- 
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tion shortly before you got the contract of Sep- 
tember 2nd? 

A. Some time before that I saw it, but I did 
not take too much stock in that report. It, had too 
many inconsistencies in it. 

Q. But according to that report, that property 
was worth, with ore in sight, nearly two million 
dollars, according to the report? 

A. AsgsTI recall it, it was a million and a quarter 
or a million and a half but whatever it was it was 
silly. 

Q. Without making an examination yourself, 
you made a contract under which you were to con- 
trol it? 

A. That I would operate it. I have bought 
prospects before for cash, and spent money on 
them lots of times. 

Q. When did you last spend money on this 
prospect? — A. I am doing it today. 

Q. Are you doing it as the owner? 

A. Iam doing it under my contract, with Mutual 
Gold. 

Q. How many times did Grill see you? 

A. I don’t know. 

Q. Was Mr. Grill in your personal service ? 

A. No. 

Q. Did you advance him any more than the 
$150? 

A. The $150 was money I loaned the Mutual 
Gold Corporation. They wanted him down here 
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and could not pay his way. I told them I thought 
he ought to be here and I told them I would ad- 
vanee the money and they borrowed it for that 
purpose. 

Q. Did Mutual Gold ever get the money ? 

A. I paid him the check and charged Mutual 
Gold with it. 

Q. You charged Mutual Gold with it? 

A. Yes. I handed him the check myself, in the 
office, or mailed it to him. 

Q. You took possession of Mutual Gold Cor- 
poration on or about September 2nd, 1938? 

A. I do not reeall the dates. 

@. You have been in physical possession of it 
ever since? 

A. I have never been in physical possession 
since. 

Q. You or your agents and those acting for you 
have at ali times since had possession ? 

A. I employed the people who have been in 
actual possession during a considerable portion of 
the time. 

Q. And you have paid them, at all times since 
September 2nd ? 

A. Part of the time personally; part of the time 
Log Cabin and Mutual. 

Q. In all instances the money came from you? 

A. Yes. 

@. You decided who should be employed and 


770 Helen M. Sutherland, et al. 


(Deposition of Frank A. Garbutt.) 
who should be discharged and how much they 
should receive, at all times since September 2nd? 

A. I left the details of employment to the heads 
of the various departments. 

Q. You selected the heads of departments? 

A. Yes. 

Q. And such interest, if any, that you received, 
was received by the deed of September 2nd, 
1938, which was recorded November 7th, 1938, and 
that interest you have not reconveyed? 

A. Qh yes I have. 

Q. To whom? 

A. ‘To the Log Cabin Mines, on the order of Mu- 
tual Gold. 

Q. Has the deed been recorded ? 


A, Yes. 

Q. Are you sure about that? A. Yes. 

Q. Then you are not retaining title for security 
for advances made by you? A. No. 

Q. To whom did you execute and deliver the 
reconveyance ? 


A. To the Log Cabin Mines company. 

Q. What person received the instrument? 

A. Mr. Hinckle, I believe. 

Q. He is your personal attorney? 

A. He is also attorney for the Log Cabin Mines 
Company and I think he recorded the deed. 

Q. The deed of September 2nd reached your 
possession on or about that date? 

A. I don’t know. In due course, anyway. 
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Q. How do you explain that it was not recorded 
until November 7th, 1938? 

A. I don’t explain it. 

Q. If it was withheld or not filed for recording 
until November 7th have you any explanation why 
it was not done? A. No. 

Q. If it was recorded November 7th, or filed 
November 7th, you will note that was after the 
abrogation of the contract on which it depended? 

_A. We had a new agreement after that was 
abrogated in which I was to hold this for security 
for the money I had advanced and was to advance. 
That became the only security I had and about that 
time I recorded it. That agreement came within two 
days after the cancellation of the contract of Sep- 
tember 2nd and 22nd. 


[Title of District Court and Cause. ] 


DEPOSITION OF J. A. VANCE 


J. A. Vanee, being first duly sworn to testify the 
truth, the whole truth and nothing but the truth, 
deposed and said as follows: 


Direct Examination 


By Mr. Grill: 
Q. Please state your name. 

A. J. A. Vanee. 
Q. And what is your business, Mr. Vance? 
A. Well, I have been in the lumber business. 
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Q@. Are you retired at the present time? 

A. Yes. 

Q. What was your previous business, Mr. 
Vance? 

A. Previous to the lumber business? 

Q. No, what has your business been in the past, 
lumbering business? A. Lumbering business. 

Q. For about how many years? 

A. Oh, about thirty years. 

Q@. And that has been your primary business 


during your lifetime, has it? A. Yes. 
Q. Were you one of the incorporators of the 
Mutual Gold Corporation? Awe Nex 


Q. Were you connected with it at the time of 
the incorporation? 

A. Well, I was connected with it shortly after 
the incorporation. 

Q. Were you connected with it at the time that 
it acquired by contract or was acquiring by con- 
tract the Log Cabin Claims? A Ne: 

Q. ‘he contract was made and transferred to 
the Mutual Gold before you became connected with 
the Mutual Gold Corporation ? 

A. At about that time. 

Q. And did you become a director of the Mu- 
tual Gold Corporation about that time? 

A. I think so. 

Q. And continued as director up until about 
what date? Just give the year, that will be all 
right, Mr. Vanee. A on, Ie thinilke 
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Q. I think it was—— a SOT 38: 

@. iltewas 37 or 38, anyway. 

My. Moore: It will appear in the record, I take 
it. 

Mr. Grill: I guess that is correct, yes. 

Q. (By Mr. Grill) And were you likewise an 
officer of the corporation during substantially the 
same period of time? 

Mi. Moore: Do you mean beginning at that time? 

Mi. Grill: Yes. Beginning at the time you came 
into the corporation. 

A. Yes, I think I was. 

Q. You were vice-president for quite a consid- 
erable period of time? A. Yes. 

Q. Then what occurred in 1936, the latter part 
of 1936? 

A. Well, I had a contract with the Mutual Gold 
for to put the thing into production. 

Q. How much money was raised at that time, 
if you recall? 

A. $30,000, of which a good part of it went to 
the office and pipe lines,—for frozen pipe lines. 

Q. Do you recall of the $30,000, Mr. Vance, 
how much went to the office? 

Mr. Moore: All that line of testimony, and that 
question, is objected to as irrelevant and imma- 
terial to any issue in this case. 

(Question repeated by reporter.) 

A. Well, there was something lke $2,800 and 
$1,400,—there was abont $8,000,—I don’t remember 
the exact amount. 
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Q. Well, just approximately to the best of your 
recollection ? 

A. About eight thousand and some dollars that 
was spent that way,—eight or nine thousand dol- 
lars, I don’t know. 

Q. And some $22,000 expended on the property? 

A. Yes. 

Q. And do you recall how that was expended ? 

Mr. Moore: That question is objected to as too 
general and irrelevant and immaterial. 

Q. (By Mr. Grill) Will you please state to the 
best of your recollection how the money was spent 
on the property ? 

A. Well, it was spent in fixing up the mill and 
developing ore. 

Q. I will ask you whether or not you advanced 
any sums in addition to the $30,000? 

A. Yes. 

Mr. Moore: Objected to as irrelevant, and imma- 
terial, all that line of testimony, as to moneys ex- 
pended by Mr. Vance or anybody else on the prop- 
erty,—that is all objected to on the same ground. 

Q. (By Mr. Grill) Do you recall the amount; 
if so, Just state it. 

A. Well, it was $8,000, and then there was about 
a thousand dollars or nine hundred, or a thousand 
dollars that was paid for labor when we shut down. 

Q. And did you advance $10,000 to the owners 
too? A. Yes. 
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Q. And did this additional eight or nine thou- 
sand dollars which you mentioned go into the put- 
ting of the mill in operation? 

A. Yes, and blocking out ore. 

Q. Do you know how much was spent in block- 
ing out ore? 

A. Well, there was about $8,000. 

Q. Spent in blocking out ore? A. Yes. 

Q. Was that during the period you were there, 
Mr. Vance, or afterwards? 

That was after I left. 

Was the $8,000 used after you left, or before? 
No, that was used before I left. 

And when did you leave? 

About December 12th, I think. 

So will you now say that the $8,000 was used 
for blocking out ore from the time you went on the 
property until the time you left in December? 

A. Yes, it was used in blocking out ore or fixing 
up the mill and things like that. 

Q. So that there was approximately $30,000 
used in putting the mill in operation? 

A. Yes. 

Q. And connecting up the shaft—— 
A. 
Q. 
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And blocking out $1,650,000 worth of ore. 

How do you arrive at that figure, Mr. Vance? 
That estimate,—I think Russell Collins 
claimed that there was over $2,000,000 worth of 
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Q. Did you make that estimate yourself? 

Ae Ne, 

Q. Then this million, six hundred thousand dol- 
lars worth of ore is then an estimate someone else 
made you? A. Yes. 

@. That was at the time you left, Mr. Vance, 
in December ? 

A. No, in the springtime, there was that much 
ore blocked out. 

Q. Was that m the year of 1939? 

A. 738,—the spring of 738, there was that much 
ore blocked out. 

Q. Did you ever attempt to compute it yourself? 

AS Noyl didner 

Q. Do you know how many feet of fate were 
there at that time? 

A. About 650 feet, I should think, of tunnel on 
the lower level, and,—oh, there was a lot more 
tunnel than that. 

Q. On various levels? 

A. There was three levels. I don’t know just 
how much there was. There must have been about 
fifteen hundred feet of tunnel altogether. 

Q. Well, you didn’t attempt to compute the ore 
yourself ? Ax, io. 

Q. My. Vance, can you tell us what your costs 
were per ton for milling the ore in the stamp null? 

A. No, J can’t tell you now. 

Q. Can you state approxinately ? 

A. No, I ean’t. 
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Q. Can you state or will you state offhand the 
cost per ton of getting the ore to the mill? 

A. No. 

Q. You can’t now state? 

A. No, I can’t. 

Q. Can you state what your average recovery 
per ton was during the period of operation in which 
you were in there, August 17, 19387 to April 22, 
1938 ? 

Mr. Moore: You mean from memory ? 

Mr. Grill: Yes, to the best of his recollection. 

A. Well, I don’t know what the average was, but 
we paid expenses all the time. 

Q. Can you state what your net profit per ton 
was, if you had a net profit? 

A. I don’t think there was any net profit to 
amount to anything at all. 

Q@. Was there any reason for that, Mr. Vance, 
—can you state any reason? 

A. Well, you see we was not allowed to mill 
any ore except what we took out of the tunnels, 
according to the contract. 

Q. Wasn’t there some stoping done during that 
period ? A. No. 

Q. No stoping at all during that period? 

A. Well, not any to amount to anything. I don’t 
know just what there was, but there wasn’t any 
stoping to amount to anything. 

Q. Then I will ask you whether or not you mean 
that all of the ore that was run through the mill 
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came from the development work from the running 


of the tunnels? A. Yes. 

Q. And not from any stoping, to the best of 
your recollection ? A. Yes. 

Q. And that, in your opinion, is the reason 
that there was no profit made? A. Yes. 


Q. I will ask you whether or not in your re- 
port, gotten out in the latter part of December, 
1937, of the Mutual Gold, giving activities of the 
company from September, 1937, to December 12, 
1937, you did not state that the costs of mining 
and milling were excessive ? 

Mr. Moore: That is objected to as irrelevant, 
immaterial and not within the issues. 

A. I don’t remember anything about it. 

Q. I will ask you whether or not in your opin- 
ion, in view of your experience with the property, 
you could have operated the stamp mill at a profit? 

Mr. Moore: I object to that as the witness has 
not been qualified as an expert. He testified his 
whole life has been spent in the lumber business. 

A. Well, if we had been allowed to stope, why 
we could have made a profit. 

Q. How much of a profit, in your opinion? 

Mr. Moore: The same objection. 

A. Well, we could not have made the profit that 
we should have made if we had had a cyanide sys- 
tem in there, which Mr. Garbutt ran the mill for 
a year after we gave it up,—after I had given it 
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up, and he didn’t use any cyanide system and it 
seemed to work all right. 

Q. Did you lose very much time in repairs of 
the plant during your operation? A. No.- 

Q. Do you now recall what percentage of re- 
covery of gold you had in your operation? 

A. No, I don’t remember what percentage there 
was. I haven’t got that stuff. I had a book with that 
all in and somebody stole my book up at the hotel 
one time. 

Q. How many tons of ore did you run through 
the mill during that period, or the average per 
day, approximately ? 

A. Qh, it is about forty ton, I think. 

Q. You averaged, you believe, about forty tons 
during the period of your operation? 

A. I think so. 

Q. Do you know how much the loss was in the 
tailings? 

A. Well, it was supposed to be about five dol- 
larg a ton. 

Q. And how did you arrive at that figure? 

A. Well, that was the assay of the tailings, I 
think. 

Q. How many assays did you take during the 
period of. your operation, or how many assays were 
taken during the period of your operation, if you 
know ? 

A. Well, there wasn’t very many. 
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Q. You didn’t have an assayer on the property? 

A. No. 

@. Was the mill shut down in 1938? 

A. Yes, it was shut down April 22nd,—it was 
shut down from then until September, I think it 
was, when Garbutt started it up. 

Q. Well, it was shut down,—you don’t know the 
date that Garbutt started? 

A. I don’t know what date he started—— 

Q. Well, that is not necessary. Did you visit 
the property during May or June of 1938? 

Wes, 

Who accompanied you at that time? 

Mr. Cole and Lloyd Vance. 

Who was Mr. Cole? 

My. Cole was a mining engineer. 

Did he make an inspection of the property 
and an examination at that time? 

A. Yes, sir. 

@. Was that made under your supervision? 

A. Yes. 

Q. Do you recall how many samples Mr. Cole 
took at that time? 

A. Oh, about twenty-five or thirty. I don’t know 
just how many. 

Q. Is that your reecollection, twenty-five or 
thirty ? Ave YOR, 

Q. How long did he remain at the property? 

A. I don’t know how long he was there, a week 


OrPOorPOoP 


Or SO. 
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Q. Did Mr. Cole spend a week or so on the 
property examining it? A. Yes. 

Q. Can you now, Mr. Vance, recollect and state 
approximately how many tons of ore were sup- 
posed to be available or blocked out at that time? 

A. Well, I can’t tell you exactly. I don’t know. 
I think there was 125,000 tons. That is just a guess 
on my part. 

Q. That is of gold ore? A. Yes. 

Q. And can you make any estimate as to the 
recoverable gold content of the block at that time,— 
the 125,000 tons? A. No, I could not. 

Q. Do you know how much the ore ran, five or 
ten or fifteen dollars a ton? 

A. It ran all the way from five to twelve dollars 
I think,—twelve or fifteen dollars. About five to 
fifteen dollars it ran. 

Q. And can you give approximately the average, 
—your estimate? 

A. It averaged about eight dollars, I think. 
And then there was about five dollars of that that 
went in the tailings,—or there was five dollars be- 
sides that that went in the tailings. 

Q. Oh, you mean eight dollars of recoverable 


values then? A. Yes. 
Q. And making an average then of about $13 
of gold content? A. Yes. 


Q. Is your recollection sufficiently refreshed, Mr. 
Vance, to say approximately what your mining and 
milling costs would be per ton? A. No. 
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Q. Was it six or seven or eight dollars? 

A. Somewhere close between six and eight dol- 
lars. We ran for two or three weeks there without 
putting any ore through at all, you might say. 
We were just developing and running tunnels and 
things that were necessary to be done. 

Q. And had a certain amount of waste? 

A. Yes. And it was forty to sixty percent waste 
in all of that. 

Q. Forty to sixty percent waste? A. Yes. 

Q. How much was the average of your waste 
through your operations? 

A. Well, I don’t know. 

Q. You don’t know what the average or ap- 
proximate average would be? A. No. 

Q. Do you recall, Mr. Vance, the total amount 
you received or the company received during your 
operation for gold sold to the mint or sold to the 
United States? A. No, I can’t remember. 

Q. You don’t know approximately ? 

A. No, I don’t. 

Q. It is your recollection that you paid ex- 
penses ? 

A. We paid expenses after we got started and 
got the thing going once. 

Q. And that continued up until April 22, 1938? 

A. Yes. 

Q. Did you submit a plan to the Mutual Gold or 
to its Board of Directors in 1938 for the construc- 
tion of a new mill? | 
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A. No, I don’t think there was any plan. 

Q. Well, then, did you submit an offer of some 
character to the Mutual Gold Corporation? 

Mr. Moore: Objected to as irrelevant and incom- 
petent. 

That is for the construction of a new mill? 
Yes, we figured on a new mill. 

And what character of mill, Mr. Vance? 
Cyanide,—a ball mill and a cyanide plant. 
Of what capacity ? 

Oh, it was about 250 tons; supposed to be 
guaranteed 100 tons. 

Q. And what was the occasion for the recom- 
mendation or the offer to Mutual Gold of putting 
another or larger mill on the property ? 

A. Well, it would stand a bigger mill and it 
was necessary to have a cyanide plant in order 
to make the recovery. We could have bought a mill 
at that time with a cyanide plant and everything 
for $20,000. 

Q. Do you know the character of the cyanide 
plant ? 

A. Well, I don’t know,—just cyanide, that is all. 

Q. You don’t know the kind of a plant it was 
at this time? 

A. No. Just tanks and,—I don’t know whether 
there is any difference in cyanide plants or not. 

Q. About when was that offer made, Mr. Vance? 
During what month or months, if you reeall? 


POPOP SO 
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A. About the 6th of August, I think. 

Q. 1938? A. Yes. 

@. Now, do you now recall the terms of your 
offer? If you do, just state them to the best of your 
recollection. 

A. It was not me that made the offer; it was 
my son. 

@. Were you interested in the offer? 

A. Well, yes, I was interested in order to get 
my money out of it. 

Q. Well, were you planning to put in some 
money yourself with your son? A. Yes. 

Q. Well, that was really the joint offer of yourself 
and your son, wasn’t it, made in his name? 

A. Well, yes. 

Q. (By Mr. Grill) <A meeting of stockholders 
which you attended was held in September,—or Au- 
cust 6, 1938. You attended that meeting, didn’t you, 
My, Vance? A. Yes. 

Q. And do you know the financial condition of 
Mutnal Gold, or did you know it at that time? 

A. Yes, sure. 

@. What was its condition? 

A. Well, they didn’t owe anything, only on the 
property. 

Q. Did they owe you anything ? 

A. They owed me eighteen or nineteen thou- 
sand dollars, something hke that. 

Q. Did they owe any other people? 
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A. Well, I understood that they owed Ferbert 
and Steigler a little bit. And they owed Haley I 
think $119. 

Q. Did they owe Mr. Sturgeon anything at that 
time ? A. Well, I think so. 

Q. Was the company in any condition to pay 
its obligations at that time, during August and Sep- 
tember, 1938? : 

A. Not in September. They were in August. 

@. They were in August? 

A. I would have paid them myself. 

Q. You mean under your new deal,—under your 
plan? A. Yes. 

Q. Or the offer that your son submitted ? 

A. Yes. 

Q. And did the company have any money to pay 
them at that time? A. No, I don’t think so. 

Q. (By Mr. Grill) When did the payment fall 
due to the owners of the property from the Mutual 
in 1938 ? A. November Ist. 

Q. 1938? ee Yiese 

@. Did the Mutual have the money in August 
and September, 1938, to make that payment ? 

A. No, I don’t think they did. 

Q. Do you know of any way that the Mutual 
could have raised the money ? 

Mr. Moore: Same objection as immaterial and 
irrelevant. 

A. Yes, 

Mr. Moore: And asking for a conclusion. 
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A. I know a way they could have raised the 
money—if they had give us a contract for to put 
in the mill, we would have paid that off and we 
would have had,—we would have paid off the owners 
and paid ourselves up and had about $120,000 in the 
bank at this time. 

Q. Mr. Vance, I will ask you whether or not at 
the time of the erection of the stamp mill you were 
the manager or acting as the manager of the Mu- 
tual Gold Corporation? A. No, siz. 

Q. Did you at any time act as manager except 
during the period that you had the contract to act 
as manager? A. That is all. 

Q. Are you acquainted with all of the plaintiffs 
in this suit, Helen M. Southerland, Charles W. 
Southerland, Helen Maude Lorenz, M. I. Higgens 
and Maybelle Higgens? 

A. Am I acquainted with them? 

Q. Yes, do you know these plaintiffs ? 

A. Yes, I know all of them. 

Q. Did you ever solicit Helen M. Southerland 
and Charles W. Southerland to become plaintiffs 
in this action? 

Mr. Moore: Objected to as irrelevant and im- 
material to any issue in this case. 

A. Well, I wired Mrs. Southerland and asked 
her if she would, and she came back and said, 
MES 

Q. J will ask you whether or not you sent a tele- 
gram containing that language to Doctor and Helen 
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M. Southerland, 3692 West Marine Drive, Van- 
couver, B. C.? A. I think so. 

@. And did you receive a reply? 

A. Yes, I received a reply, but I don’t know 
what it was now. 

Q. Was it favorable or unfavorable? 

A. It was favorable. 

Q. I will ask you whether you sent a wire con- 
taining this language, under date of October 31, 
1939, from Los Angeles, California, to Helen M. 
Southerland and Charles W. Southerland: ‘‘Re tel, 
please advise your status as citizens of Canada. 
Stop. This is because citizens of Washington ean- 
not act as plaintiffs. Specific information needed 
as to naturalization. Wire collect via Western 
Union. Thanks, J. A. Vance.”’ 
~My. Moore: I object to that as irrelevant and 
immaterial and not the best evidence. 

A. I don’t know. I don’t know whether I ever 
sent that or not. I suppose I did. 

Q. (By Mr. Grill) Mr. Vanee, what attorney 
did you employ in this suit? 

Mr. Moore: That is immaterial,—just a moment, 
—whether he employed any attorneys or not or who 
may have been his attorneys. 

A. I employed W. H. Abel, and Mr. Moore. 

Q. And did you employ Mr. Anderson in Los 
Angeles ? A. No, Mr. Abel employed him. 

Q. Do you know of any stockholder of the Mu- 
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tual who has contributed to the expense of this liti- 
gation outside of yourself? 

Mr. Moore: That is irrelevant and immaterial. 
This is a lawsuit for the use and benefit of the Mu- 
tual Gold, and it, in legal contemplation, is the 
plaintiff. 

A. Oh, yes, several,—well, not several, but there 
has been a few of them. 


Q. Will you give us their names, Mr. Vance? 
Mr. Moore: Same objection. 

A. Louisa Woodward. 

Q. How much did she advance? 

A. I don’t know. 

@. And who else? A. Walter Pebbles. 
Q. Do you know how much he contributed? 
A. No. 

oF 


To whom did he make his contribution, if 
you know? 

A. Well, I guess they made it direct to Mr. Abel. 

Q. Do you recall anyone else? 

A. No, not at the present time. 

Q. Did you ever write any letters relative to 
this litigation to either Helen M. Southerland or 
Charles W. Southerland or any of the other plain- 
tiffs that you now recall relative to this suit? 

Mr. Moore: Objected to as irrelevant, imma- 
terial and no bearing on this case or the issues 
thereof. A. J don’t recall any. 

Q. JT will ask you whether or not you at any 
time ever wrote Mrs. Helen M. Southerland, the 
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plaintiff, a letter in which you agreed to pay all 
costs if she would not withdraw as a plaintiff, and 
pay her $1 a share on her stock if you were success- 
ful in the litigation ? 

Mr. Moore: Same objection. 

A. I don’t think so. 

Q. Would you say that you didn’t 

A. I don’t think so. 

Q. Did you ever visit her at Vancouver after 
the suit had been brought ? A. Yes, 

Q. Do you recall what time that was? 

A. No, I don’t 

Q. Did vou have any discussion relative to the 
suit ? A. There was a little. 

Q. Will you just state what the conversation 
was? 

My. Moore: This all goes in under objection, 
T understand ? 

Mr. Grill: Yes, that is understood. 

A. I don’t know what it was now. 

Q. Didn’t you at that time promise to take care 
of all of the cost and expenses of the htigation? 

A. I know TI said that if we won the suit, why 
I would guarantee her $1 a share for her stock. 

Q. And you would pay all the costs of the hti- 
gation ? A. Yes. 

@. I mean as far as the Southerlands were c¢on- 
cerned. 

A. <As far as the settlements were concerned ? 
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Q. As far as the Southerlands were concerned, 
—as far as they were concerned? A. Yes. 

Q. And did you make a trip and meet Helen 
Maude Lorenz with reference to becoming a plain- 
tiff in this suit? A. No. 

Q. Did you send a wire to her? 

A. I called her up on the telephone. 

Q. And that was agreeable to her? A. Yes. 

Q. And did you likewise promise her to take 
care of the expenses as far as she was concerned, 
and costs of the suit and say she would be held 
harmless in costs or expenses? 

A. Oh, I think so. 

Q. Do you know whether or not a copy of the 
complaint in this case was sent to either Helen 
Southerland, Charles W. Southerland or Helen 
Maude Lorenz? A. I think it was. 

Q. You think a copy of it was sent? 

ne Ves, 

Q. Did you send it? 

A. Oh, I don’t remember now. But I don’t—I 
think I took a copy of it up there with me. 


Q. Do you mean to Vancouver? A. Yes. 
Q. Did the Southerlands ever want to with- 
draw from this suit? A. I don’t know. 


Q. What was the oceasion of your visit to Van- 
couver to see them ? 

A. Well, Russell Collins and a fellow by the 
name of Nelson had been around,—Russell Collins 
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had been up to see Helen Southerland and trying 
to get her to withdraw. 

@. And did she eall you about it or write you? 

A. I don’t know whether she wrote me or called 
me. 

Q. She contacted you, however, did she, do you 
recall ? A. I don’t recall now. 

Q. And did you contact the other plaintiffs, M. 
I. Higgens, Maybelle Higgens, about becoming 
plaintiffs in this suit? A. No, sir. 

Q. Who contacted them? 

A. Mr. Bateham and Mr. Woodworth. 

Q. (By Mr. Moore) You stated something to 
the effect that you were interested in that proposal, 
—in your son Lloyd’s proposal? 

A. Yes, I was interested. 

Q. Ina fatherly way, to see him sueceed, is that 
what you mean, or what do you mean? 

A. Well, both ways; financially and 


Redirect Examination 


Q. You knew the amounts which were to be paid 


up, did you not? A. $70,000? 
Q. Yes. A. Yes. 
Q. You knew what that was to be used for? 
A. It was a guarantee. 
Q. How do you mean, Mr. Vance, a guarantee? 
A. Well, they figured on letting the other stock- 


holders in on the proposal,—they could take stock 
in that company, the same as they had in the other 
company. 
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Q. And you expected to participate in it if it 
was obtained ? A. Yes, I expect so. 


[Endorsed]: No. 10078. United States Circuit 
Court of Appeals for the Ninth Circuit. Helen M. 
Sutherland, Charles W. Sutherland, M. I. Higgens, 
Maybelle Higgens and Helen Maude Lorenz, Appel- 
lants, vs. Frank A. Garbutt, Chandis Securities 
Company, a corporation, Alice Clark Ryan, Log 
Cabin Mines Company, a corporation, and Mutual 
Gold Corporation, a corporation, Appellees. ‘T'ran- 
script of Record. Upon Appeal from the District 
Court of the United States for the Southern Dis- 
trict of California, Central Division. 
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In the United States Circuit Court of Appeals for 
the Ninth Cireuit. 


No. 10078 


HELEN M. SUTHERLAND, CHAS W. SUTH- 
ERLAND, M. I. HIGGENS, MAYBELLE 
HIGGENS and HELEN MAUDE LORENZ, 

Appellants, 
VS. 


FRANK A. GARBUTT, CHANDIS SECUR- 
ITIES COMPANY, a corporation, ALICE 
CLARK RYAN, LOG CABIN MINES COM- 
PANY, a corporation, and MUTUAL GOLD 
CORPORATION, a corporation, 

Appellees. 


STATEMENT OF THE POINTS UPON WHICH 
APPELLANTS INTEND TO RELY ON 
THIS APPEAL 


1. All contracts entered mto between appellee 
Mutual Gold Corporation, appellee Frank A. Gar- 
butt and appellee Lee Cabin Mines Company, and 
the transfer of substantially all the assets of Mu- 
tual Gold Corporation thereunder are ultra vires 
and beyond the powers of Mutual Gold Corporation. 

2. The various contracts between Mutual Gold 
Corporation and Frank A. Garbutt, and between 
said parties and Log Cabin Mines Company, and 
the transfer of substantially all the assets of Mu- 
tnal Gold Corporation thereunder, purportedly 
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made pursuant to or authorized by action of the 
stockholders of Mutual Gold Corporation, were 
made without the required notice of such proposed 
action and are therefore illegal and void. 

3. The various of said contracts and transfers 
which purportedly were authorized by the board of 
directors of Mutual Gold Corporation were inade- 
quately and improperly so authorized and are there- 
fore illegal and void. 

4. Said contracts and transfer were made upon 
a consideration which was not cash and are there- 
fore illegal and void. 

5. Said transfer of assets was equivalent to a 
sale of said assets. 

6. The considerations for said contracts and said 

transfer are invalid. 
7. The transfer of said assets was made without 
adequate provision for the payment of creditors of 
Mutual Gold Corporation or the consent of said 
creditors and is therefore illegal and void. 

8. The Judgment of the District Court in ap- 
proving said contracts and transfer upholds laws of 
the State of Washington which thereby impair the 
obligations of contracts of the stockholders of Mu- 
tual Gold Corporation, in violation of Section 10 of 
Article 1 of the Constitution of the United States 
and Section 23 of Article 1 of the constitution of 
the State of Washington. 

9. The judgment of the District Court in approv- 
ing said contracts and transfer upholds laws of the 
State of Washington which thereby impair the obli- 
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gations of contracts of the creditors of Mutual Gold 
Corporation, in violation of Section 10 of Article 1 
of the Constitution of the United States and Sec- 
tion 23 of Article 1 of the constitution of the State 
of Washington, 

10. The Judgment of the District Court in ap- 
proving said contracts and transfer upholds laws 
of the State of Washington which thereby deprive 
the stockholders of Mutual Gold Corporation of 
property without due process of law, in violation of 
Section 1 of the Fourteenth Amendment of the 
Constitution of the United States and Section 3 of 
Article 1 of the constitution of the State of Wash- 
ington. 

11. The Judgment of the District Court in ap- 
proving said contracts and transfer upholds laws of 
the State of Washington which thereby deprive the 
creditors of Mutual Gold Corporation of property 
without due process of Jaw, in violation of Section 
1 of the Fourteenth Amendment of the Constitution 
of the United States and Seetion 3 of Article 1 of 
the constitution of the State of Washington. 

12. The making of said contracts and the trans- 
fer of said assets were entered into because of bus- 
iness compulsion and are therefore either void or 
voidable. 

13. Those certain contracts and transfer of as- 
sets thereunder, made between Mutual Gold Covr- 
poration and Frank A. Garbutt, and that certain 
contract made between Mutual Gold Corporation, 
Frank A. Garbutt and Log Cabin Mines Company 
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(the creature corporation of Frank A. Garbutt), 
and transfer of assets thereunder, are illegal and 
void for the reason that said contracts were nego- 
tiated and entered into by Frank A. Garbutt both 
individually, as trustee for Mutual Gold Corpora- 
tion, and on behalf of said Log Cabin Mines Com- 
pany, and Frank A. Garbutt derived certain per- 
sonal benefits thereunder. 

14. Said contract between Mutual Gold Corpora- 
tion, Frank A. Garbutt and Log Cabin Mines Com- 
pany, and all transfers of said assets to said Log 
Cabin Mines Company, were illegal and void for 
the reason that said corporations had at said times 
certain common directors. 


Dated: March 3, 1942. 

W. HH. ABEL, 

0. C. MOORE, 

FREDERICK D. ANDERSON, 

By FREDERICK D. ANDERSON, 
Attorneys for Appellants. 

Address: 650 Subway Term- 
inal Bldg., Los Angeles, Calif. 
Telephone: Michigan 0804. 


Received copy of the within Statement of the 
Points Upon Which Appellants Intend to Rely on 
this Appeal this 4th dav of March, 1942. 

DAVID E. HINCKLE, 

By DAVID E. HINCKLE, 
Attorney for Appellees Frank A. 
Garbutt, Alice Clark Ryan, 
Log Cabin Mines Company 
and Mutual Gold Corporation. 
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Received copy of the within Statement of the 
Points Upon Which Appellants Intend to Rely on 
this Appeal this 4th day of March, 1942. | 

RICHARD G. ADAMS, 
By RICHARD G. ADAMS, 
Attorney for Appellee Chandis 
Security Company. 
[Endorsed]: Filed Mar. 6, 1942. 


[Title of Circuit Court of Appeals and Cause. ] 


DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


Appellants herein designate the following por- 
tions of the record, proceedings and documents 
transmitted to this Court by the Clerk of the Dis- 
trict Court of the United States, for the Southern 
District of California, Central Division, to be con- 
tained in the record on appeal, to wit: 

J. Complaint. 
UI. Plaintiff’s Bill of Particulars. 

Jif. Answer of Frank A. Garbutt, Alice Clark 
Ryan and Log Cabin Mines Company. 

IV. Answer of Mutual Gold Corporation. 

V. Answer of Chandis Securities Company. 

VI. Reply of plaintiffs to Answer of defendant 
Mutual Gold Corporation. 

VII. Reply of plaintiffs to Answer of defen- 
dants Frank A. Garbutt, et al. 
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VIII. Memorandum of opinion and minute order 
thereon. 
' JX. Findings of Fact and Conelusions of Law. 
xX. Judgment. 

XI. The following portions of the reporter’s 
Transcript of proceedings had and testimony taken 
on the trial: 

1. Page 39, line 18 to page 40, line 4, inclusive 
2. Page 40, lines 12 to 26 inclusive. 
3. Page 50, line 24, to page 51, line 3, inclusive. 
4, Page 137, lines 14 to 19 inclusive. 
5. Page 138, line 4 to page 139, line 19, inclusive. 
6. Page 140, lines 6 to 16 inclusive. 
7. Page 146, line 12 to page 148, line 17, in- 
clusive. 
8. Page 149, lines 2 to 9 inclusive. 
9. Page 150, line 1, to page 152, line 21, in- 
clusive. 
10. Page 157, line 1, to page 158, line 4, in- 
clusive. 
11. Page 160, line 18, to page 162, line 5, in- 
clusive. 
12. Page 162, lines 15 to 22, inclusive. 
13. Page 163, lines 11 to 17 inclusive. 
14. Page 168, lines 1 to 26 inclusive. 
15. Page 170, line 25, to page 171, line 17, 1n- 
elusive. 
16. Page 172, line 14 to page 173, line 20, in- 
clusive. | 
17. Page 174, line 1, to page 175, line 4, inclusive. 
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18. Page 175, line 17, to page 177, line 8, in- 
elusive. 

19. Page 178, lines 1 to 8 inclusive. 

20. Page 178, line 16, to page 179, line 14, in- 
elusive. 

21. Page 180, lines 1 to 7 inclusive. 

22. Page 180, line 14, to page 181, line 4, in- 
clusive. 

23. Page 185, line 1, to page 188, line 7, inclusive. 

24. Page 193, lines 1 to 5 inclusive. 

25. Page 196, line 24, to page 198, line 8, in- 
elusive. 

26. Page 203, line 13, to page 204, line 10, in- 
clusive. 

27. Page 206, line 26, to page 207, line 14, in- 
elusive. 

28. Page 207, line 19, to page 208, line 5, in- 
clusive. 

28a. Page 221, lines 5 to 10 inclusive. 

29. Page 231, line 26, to page 232, line 17, in- 
elusive. 

30. Page 234, lines 19 and 20. 

31. Page 241, line 13. 

32. Page 247, line 13, to page 248, line 5, in- 
clusive. 

33. Page 248, line 17, to page 250, line 22, in- 
clusive. 

34. Page 266, lines 1 to 18 inclusive. 

35. Page 268, line 12, to page 271, line 7, in- 
clusive. 

36. Page 273, line 26, to page 274, line 6, inclu- 
sive. 
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37. Page 274, line 19. 


38. Page 275, line 7, to page 281, line 11, 1 


clusive. 
39. Page 284, lines 5 to 24 inclusive. 
40. Page 286, line 1. 


41. Page 286, line 16, to page 287, line 14, 1 


elusive. 


42. Page 288, line 4, to page 290, line 15, 1 


elusive. 

43. Page 297, lines 1 to 24 inclusive. 

44, Page 301, line 19, to page 302, line 7, 
elusive. 

45. Page 303, line 16, to page 304, line 13, 
clusive. 

46. Page 306, lines 17 to 22 inclusive. 

47. Page 307, line 5. 

48. Page 307, line 24, to page 308, line 2, 
clusive. 

49. Page 312, line 12, to page 313, line 1, 
clusive. 

50. Page 317, lines 10 to 16 inclusive. 

D1. Page 319, lines 11 to 14 inclusive. 


52. Page 319, line 23, to page 320, line 5, 1 


clisive. 
53. Page 320, line 11, to page 322, line 21, 
elusive. 


elusive. 


Mi 


54. Page 323, line 7, to line 24, inclusive. 

55. Page 325, line 1, to page 326, line 8, inclusive. 
56. Page 371, lines 1 to 6 inelusive. 

57. Page 371, line 11, to page 374, line 5, in- 


58. 
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Page 374, line 19, to page 375, line 16, in- 


clusive. 


9. 


Page 376, line 16, to page 381, line 5, in- 


clusive. 


60. 
61. 
62. 
63. 
sive. 
64. 
65. 
66. 


Page 382, lines 14 to 18 inclusive. 

Page 386, lines 13 to 25, inclusive. 

Page 482, line 19. 

Page 439, line 25, to page 442, line 16, inclu- 


Page 443, lines 3 to 14 inclusive. 
Page 447, lines 5 to 9 inclusive. 
Page 448, line 21 to page 449, line 13, in- 


clusive. 


67. 
68. 


Page 450, lines 5 to 17 inclusive. 
Page 455, line 23, to page 458, line 23, in- 


clusive. 


69: 


Page 459, line 11, to page 462, line 22, in- 


elusive. 


Page 463, lines 15 to 20, inclusive. 

Page 464, lines 19 to 26, inclusive. 

Page 469, line 19. 

Page 470, lines 1 to 14, inclusive. 

Page 474, line 5, to page 476, line 13, in- 


elusive. 


7. 


Page 478, line 17, to page 479, line 19, in- 


elusive. 


LO. 


Page 484, line 17, to page 485, line 5, in- 


elusive. 


Ae. 


78. 


Page 498, lines 1 to 8, inclusive. 
Page 499, line 5. 
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79. Page 499, line 23, to page 500, line 3, in- 
clusive. 

80. Page 501, line 17. 

81. Page 502, line 22, to page 503, line 14, in- 
elusive. 

82. Page 507, line 16, to page 510, line 2, in- 
clusive. 

83. Page 511, lines 5 to 18, inclusive. 

84, Page 512, lines 10 to 20, inclusive. 

85. Page 524, line 1, to page 525, lime 12, in- 
clusive. 

86. Page 530, line 14, to page 531, line 23, i- 
elusive. ; 

87. Page 534, lines 1 to 4, inclusive. 

88. Page 535, lines 5 to 17, inclusive. 

89. Page 536, lines 6 to 22, inclusive. 

XII. Exhibits introduced at the trial by plain- 
tiffs, as follows, to wit: 

No. 1. Articles of Incorporation of Mutual Gold 
Corporation, together with the by-laws attached 
thereto. 

No. 5. Minutes of meeting of directors of Mu- 
tual Gold Corporation held July 18, 1938. 

No. 6. Notice of annual meeting of stockholders 
of Mutual Gold Corporation. Date of meeting Au- 
guest 6, 1938. 

No. 8. Letter dated July 20, 1938, from J. E. 
Stiegler, President, to Mutual Gold Corporation 
stockholders. 

No. 9. Minutes of annual meeting of stockhold- 
ers of Mutual Gold Corporation held August 6, 
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1938, together with letter dated August 5, 1938, 
from Lloyd J. Vance to the board of directors of 
Mutual Gold Corporation and draft of agreement, 
both attached thereto. 

No. 10. Minutes of meeting of directors of Mu- 
tual Gold Corporation held August 6, 1938. 

No. 11. Letter dated August 25, 1938, from 
Frank A. Garbutt to Mutual Gold Corporation. 

No. 12. Letter dated September 2, 1938, from 
Frank A. Garbutt to Mutual Gold Corporation. 

No. 14. Minutes of adjourned annual meeting 
of the board of directors of Mutual Gold Corpora- 
tion dated September 7, 1938. 

No. 15. Unsigned letter dated September 9, 1938, 
to Mutual Gold Corporation. 

No. 16. Letter dated September 12, 1938, from 
J. E. Stiegler, President, to the stockholders of 
Mutual Gold Corporation. 

No. 17. Notice of special meeting of the stock- 
holders of Mutual Gold Corporation of September 
24, 1938. (Writing on back of the exhibit is dis- 
claimed as part of the exhibit. See Transcript, page 
40, lines 16 to 19.) 

No. 18. Form of proxy for the meeting of Sep- 
tember 24, 1938. (Writing appearing on the ex- 
hibit is disclaimed as part of the exhibit. See Tran- 
script page 40, lines 21 to 26.) 

No. 19. Letter from J. E. Stiegler, President, 
dated September 16, 1938, to J. E. Stiegler and 
other directors of Mutual Gold Corporation. 
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No. 20. Letter dated September 12, 1938, from 
Frank A. Garbutt to M. F. Haley. 

No. 21. Printed postcard dated September 20, 
1938, from J. E. Stiegler, President, to stockholders 
of Mutual Gold Corporation. 

No. 22. Minutes of special meeting of directors 
of Mutual Gold Corporation dated September 19, 
1938. 

No. 26. Progress report from Frank A. Garbutt 
to the board of directors of Mutual Gold Corpora- 
tion, dated September 23, 1938. 

No. 27. Letter from J. E. Stiegler, President, 
dated September 26, 1938, to the stockholders of 
Mutual Gold Corporation. 

No. 28. Letter dated October 3, 1938, from Chan- 
dis Securities Company and Alice Clark Ryan to 
Mutual Gold Corporation. 

No. 30. Minutes of special meeting of directors 
of Mutual Gold Corporation dated October 21, 1938. 

No. 34. Minutes of special meeting of directors 
of Mutual Gold Corporation, dated November 7, 
1938. 

No. 39. Minutes of special meeting of board of 
directors of Mutual Gold Corporation, dated De- 
cember 17, 1938. 

No. 41. Minutes of fourth meeting of the board 
of directors of Log Cabin Mines Company, dated 
January 4, 1939. 

No. 42. Printed progress report dated January 
8, 1939, from Frank A. Garbutt, to the board of 
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directors of Mutual Gold Corporation and Mr. J. 
E. Stiegler, President. 

No. 43. Printed letter from Mutual Gold Cor- 
poration, dated January 14, 1939, to the stockholders 
of Mutual Gold Corporation. 

No. 44. Minutes of the fifth meeting of the board 
of directors of Log Cabin Mines Company, dated 
March 6, 1939. 

No. 60. Schedule of directors and officers of Log 
Cabin Mines Company. 

No. 62. Letter dated November 5, 1938, from 
Frank A. Garbutt to M. F. Haley. 

No. 83. Letter’ dated October 22, 1938, from 
Frank A. Garbutt to M. F. Haley. 

No. 84. Letter dated November 19, 1938, from 
Frank A. Garbutt to M. F. Haley. (Writing on the 
back of the exhibit is disclaimed as a part thereof. 
See Transcript page 187, lines 9 to 13, and page 
188, lines 1 to 7, inclusive.) 

No. 91. Series of letters between Mr. Garbutt 
and Mr. Grill dated from April 15, 1939, to June 8, 
1939, inclusive, consisting of three letters to Mr. 
Grill and four letters to Mr. Garbutt. 

No. 94. Notice of annual meeting of stockholders 
of Mutual Gold Corporation to be held February 
1, 1939. 

No. 95. Proxy form solicited by management for 
stockholders’ meeting of Mutual Gold Corporation 
to be held February 1, 1939. 

No. 98. Letter of August 12, 1938, to board of 
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directors of Mutual Gold Corporation from Lloyd 
J. Vance at Seattle, Washington. 

XIII. Exhibits introduced at the trial by de- 
fendants, as follows, to wit: 

‘“J’’ Agreement dated August 23, 1939, between 
Mutual Gold Corporation, first party, Frank A. 
Garbutt, second party, and Log Cabin Mines Com- 
pany, third party. . 

‘*T,”’ Carbon copy of letter dated January 12, 
1939, to William L. Grill from Frank A. Garbutt. 

‘‘O”?. Assignment of contract by Frank A. Gar- 
butt to Log Cabin Mines Company, dated March 
10, 1939. 

XIV. The following portions of the deposition 
of Helen Maude Lorenz: 

1. Question No. (1), and answer. thereto. 

2. Questions No. (8) to (22) inclusive, and the 
respective answers thereto. 

3. Questions Nos. (25) and (26) and the respec- 
tive answers thereto. 

XV. The following portions of the deposition of 
Helen M. Sutherland: 

1. Page 2, lines 3 to 9 inclusive. 

2. Page 3, lines 13 to 15 inclusive. 

3. Page 6, lines 1 to 10 inclusive. 

4. Page 7, lines 10 to 25 inclusive. 

d. Page 8, line 15 to page 9, line 8 inclusive. 

XVI. The following portions of the deposition 
of M. I. Higgens: 

1. Page 21, lines 9 to 26 inclusive. 

2. Page 23, lines 9 to 29 inclusive. 

3. Page 24, lines 1 and 2. 
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4. Page 24, line 26, to page 25, line 4, inclusive. 

5. Page 50, lines 17 to 19 inclusive. 

6. Page 55, line 20, to page 56, line 4, inclusive. 

XVII. The following portions of the deposition 
of Maybelle Higgens: 

1. Page 43, line 20, to page 44, line 5, inclusive. 

2. Page 47, lines 18 and 19. 

3. Page 48, lines 5 to 21 inclusive. 

XVIII. The following portions of the deposi- 
tion of A. P. Bateham: 

1. Page 56, lines 21 to page 57, line 10, inclusive. 

2. Page 57, line 21, to page 58, line 22, inclusive. 

3. Page 60, line 21, to page 62, line 2, inclusive. 

4, Page 72, lines 1 to 6, inclusive. 

XIX. The following portions of the deposition 
of Frank A. Garbutt in the case of ‘‘J. A. Vance 
vs. Mutual Gold Mining Company” in the Superior 
Court of the State of Washington, in and for the 
City of Spokane, No. 103068, to wit: 

1. Page 2, lines 12 to 17, inclusive. 

2. Page 3, lines 1 and 2. 

3. Page 31, lines 19 and 20. 

4. Page 39, lines 3 and 4. 

d. Page 39, lines 8 to 16, inclusive. 

6. Page 39, line 18 to page 40, line 8, inclusive. 
7. Page 40, lines 12 to 19 inclusive. 

8. Page 49, line 26, to page 50, line 8, inclusive. 
9. Page 50, line 20, to page 51, line 4, inclusive. 

10. Page 59, line 21, to page 62, line 9, inclusive. 

11. Page 86, line 20, to page 87, line 18, inclusive. 

12. Page 88, line 14, to page 92, line 23, inclusive. 

13. Page 105, line 3, to page 106, line 7, inclusive. 
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XX. Notice of Appeal. 
XXI. Statement of the points upon which ap- 
pellants intend to rely on this appeal. 
XXII. This designation of contents of record on 
appeal. i 
Dated: March 3, 1942. 
W. H. ABEL, 
O. C. MOORE, 
FREDERICK D. ANDERSON, 
By FREDERICK D. ANDERSON. 
Attorneys for Appellants. 
Address: 650 Subway Term- 
inal Bldg., Los Angeles, Calif. 
Telephone: Michigan 0804. 


Received copy of the within Designation of Con- 
tents of Record on Appeal this 4th day of March, 
1942. 

DAVID E. HINCKLE 
By DAVID E. HINCKLE 
Attorney for Appellees Frank 
A. Garbutt, Alice Clark Ryan, 
Log Cabin Mines Company 
and Mutual Gold Corporation. 


Received copy of the within Designation of Con- 
tents of Record on Appeal this 4th day of March, 
1942. 

RICHARD G. ADAMS 

By RICHARD G. ADAMS 
Attorney for Appellee Chandis 

Securities Company. 


[Endorsed]: Filed Mar. 6, 1942. 
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DESIGNATION OF ADDITIONAL PARTS OF 
THE RECORD THOUGHT TO BE MATE- 
RIAL BY APPELLEES FRANK A. GAR- 
BUTT, ALICE CLARK RYAN, MUTUAL 
GOLD CORPORATION, AND LOG CABIN 
MINES COMPANY. 


Appellees Frank A. Garbutt, Alice Clark Ryan, 
Mutual Gold Corporation, and Log Cabin Mines 
Company, designate the following parts of the rec- 
ord which they think material in addition to those 
parts designated by the appellants under date of 
March 38, 1942 and served on said appellees on 
March 4, 1942: 

i 

The following portions of the Reporter’s Tran- 
script of Proceedings had and testimony taken at 
the trial: 

1. Page 69, line 23, beginning with ‘‘Tf,’’ to page 
70, line 18, inclusive. 

2. Page 106, lines 18 to 24, inclusive. 

3. Page 108, lines 10 and 11. 

4, Page 112, lines 10 to 20, inclusive. 

d. Page 140, line 17, to page 145, line 21, inclu- 
sive. 

6. Page 148, lines 19 to 24, inclusive. 

7. Page 153, lines 1 to 24, inclusive. 

8. Page 154, lines 2 and 3, and lines 12 to 26, 
inclusive. 

9. Page 158, line 5, to page 160, line 12, inelu- 
sive. 
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Page 163, lines 4 to 9, inclusive, and line 18, 


to page 165, line 15, inclusive. 


dale 


Page 167, lines 2 to 5, inclusive, and lines 9 


to 16, inclusive. 


2. 
sive. 
ie 
14. 
ilies 
16. 
ie 


Page 171, line 18, to page 172, line 13, inelu- 


Page 175, lines 5 to 16, inclusive. 

Page 193, line 24. 

Page 194, lines 3 to 17, inclusive. 

Page 195, lines 3 to 16, inclusive. 

Page 199, lines 4 to 11, inclusive, and lnes 


20 to 23, inclusive. 


18. 


Ls 
sive. 
20; 


Page 200, lines 1 to 15, inclusive. 

Page 202, lines 3 to 24, inclusive. 

Page 203, lines 11 and 12. 

Page 204, line 11, to page 205, line 6. 

Page 225, line 22, to page 226, line 6, inclu- 


Page 229, line 4, to page 230, line 6, ending 


with the word ‘*‘payment.”’ 


oes 


clusive. 
30. 


slve. 


ol. 


Page 232, line 18, to page 234, line 3, inclu- 


Page 234, lines 18 to 18, inclusive. 

Page 234, lines 25 and 26. 

Page 235, lines 17 and 18. 

Page 236, lines 9 to 12, inclusive. 

Page 236, line 25, to page 237, line 15, in- 


Page 238, line 15, to page 239, line 6, inelu- 


Page 242, lines 15 to 20, inclusive. 
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32. Page 245, lines 10 to 26, inclusive. 

33. Page 251, lines 1 and 2, and lines 5 to 7, in- 
clusive. 

34. Page 253, line 11, to page 254, line 19, in- 
clusive. 

30. Page 266, line 19, to page 268, line 11, inclu- 
sive. 

36. Page 271, lines 9 to 15, inclusive. 

37. Page 272, line 28, to page 273, line 25, inclu- 
sive. 

38. Page 274, lines 10 to 16, inclusive. 

39. Page 285, lines 4 to 9, inclusive. 

-40. Page 286, lines 2 to 15, inclusive. 

41, Page 298, line 3, to page 301, line 18, inelu- 
sive. 

42. Page 302, line 8, to page 303, line 8, inclu- 
sive. 

43. Page 306, lines 8 to 18, inclusive. 

44, Page 308, lines 11 to 16, inclusive. 

45. Page 309, lines 7 to 14, inclusive. 

46. Page 310, line 8, to page 312, line 11, inelu- 
sive. 

47. Page 313, lines 7 to 9, ending with word 
PO.” 

48. Page 314, line 9, to page 315, line 12, inclu- 
sive. 

49. Page 316, line 14, to page 317, line 6, inclu- 
sive. 

50. Page 323, line 25, to page 324, line 9, inelu- 
sive. 

51. Page 326, lines 1 to 8, inclusive. 
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52. Page 327, line 1, to page 328, line 15, inelu- 
sive. 

53. Page 328, line 21, beginning with ‘‘Isn’t,’’ 
to line 24, inclusive. 

D4. Page 329, lines 10 and 11. 

do. Page 329, line 25, to page 330, line 18, in- 
clusive. 

506. Page 334, line 4, to page 335, line 1, inelu- 
sive. 

D7. Page 344, lines 3 to 24, inclusive. 

508. Page 345, line 9. 

59. Page 346, lines 1 to 3, inclusive. 

GO. Page 346, line 21, to page 347, line 8, inelu- 
sive. 

61. Page 352, line 13. 

62. Page 354, lines 2 to 11, inclusive. 

63. Page 354, line 16, to page 355, line 1, inclu- 
sive. 

64. Page 359, lines 4 to 26, inclusive. 

65. Page 360, lines 6 to 8, inclusive. 

66. Page 360, line 14, to page 361, line 5, inelu- 
sive. 

67. Page 381, line 16, to page 382, line 13, inelu- 
Sive. 

68. Page 383, line 26, beginning with ‘‘The,’’ to 
page 386, line 12, inclusive. 

69. Page 386, line 26, to page 387, line 24, inclu- 
sive. 

70. Page 388, lines 8 to 10, inclusive. 

71. Page 389, line 13, to page 390, line 7, inelu- 
sive. 
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72. Page 390, line 18, to page 391, line 21, inclu- 
sive. 

73. Page 393, lines 12 to 22, inclusive. 

74. Page 404, line 19, to page 405, line 1, inelu- 
sive. 

7d. Page 426, lines 15 and 16, and lines 22 to 26, 
inclusive. 

76. Page 427, lines 1 to 24, inclusive, ending with 
sale 

77. Page 428, line 14, to page 431, line 22, inclu- 
sive, ending with ‘‘time.’’ 

78. Page 432, line 20, to page 4383, line 10, inclu- 
sive. 

79. Page 442, line 17, to page 443, line 2, inclu- 
sive. 

80. Page 454, lines 11 to 22, inclusive. 

81. Page 462, line 23, to page 463, line 14, in- 
clusive. 

82. Page 463, line 21, to page 464, line 18, inclu- 
sive. 

83. Page 465, line 2, to page 469, line 17, inelu- 
Sive. 

84. Page 488, line 1, to page 489, line 8, inelu- 
sive. 

85. Page 510, lines 8 to 21, inclusive. 

86. Page 515, lines 1 to 26, inclusive. 

87. Page 518, line 1, to page 523, line 4, inclu- 
sive. 

88. Page 525, line 14, to page 526, line 3, inclu- 
sive. 

89. Page 532, lines 1 to 20, inclusive. 
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90. Page 533, lines 1 to 7, inclusive. 

91. Page 537, lines 4 to 23, inclusive. 

92. Page 539, line 1, to page 540, line 5, inelu- 
sive. 

93. Page 549, lines 1 to 12, inclusive. 


II. 

Exhibits introduced by plaintiffs at trial as fol- 
lows: 

No. 7 Form of proxy. 

No. 36 J. E. Stiegler’s letter of December 1, 
1938 to Mutual Gold Corporation Stockholders. 

No. 37 Minutes of Mutual Gold Corporation’s 
directors’ meeting of December 9, 1938. 

No. 38 Minutes of Mutual Gold Corporation’s 
directors’ meeting of November 28, 1938. 

No. 683 Copy of draft of agreement proposed by 
the Vaneces. 

Parts of No. 90; to-wit, the minutes of the annual 
meeting of the Stockholders of Mutual Gold Cor- 
poration held on February 1, 1939. 

UII. 

Exhibits introduced at the trial by defendants as 
follows: 

No. B. Letter undated from Mr. Vance to the 
Stockholders of Mutual Gold Corporation. 

No. C. Letter dated January 21, 1939 from Mr. 
Vance to noteholders of Mutual Gold Corporation. 

No. E. Letter of September 20, 1938 by Charles 
Dunn and others to Stockholders of Mutual Gold 
Corporation, together with proxy form. 
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No. F. Letter of January 30, 1939 by A. P. 
Bateham to Charles Blank. 

No. G. Letter dated Spokane, Washington, Sep- 
tember 13, 1938, signed by R. P. Woodworth and 
others, to Stockholders of Mutual Gold Corporation. 

No. H. Letter dated Seattle, Washington, Sep- 
tember 17, 1938, sigened by N. D. Showalter and 
others, to Stockholders of Mutual Gold Corporation. 

No. I. Report of Stockholders’ Protective Com- 
mittee, dated Spokane, Washington, January 20, 
1939, signed by A. P. Bateham, addressed to Stock- 
holders Mutual Gold Corporation. 

No. Q. Letter dated December 10, 1938, to Frank 
A. Garbutt, signed by Mutual Gold Corporation. 

No. R. Letter dated April 12, 1939, to Frank A. 
Garbutt, signed by J. E. Stiegler. 

No. 8. Copy of Judgment roll in Superior Court 
case No. 440-367, Log Cabin Mines Company v. 
Mutual Gold Corporation. 

No. T. Judgment roll in case No. 103-067, in 
Superior Court of State of Washington, J. A. 
Vance, et al., v. Mutual Gold Corporation. 


IV. 

Exhibits introduced at the trial by cross-com- 
plainant as follows: 

No. U. Letter from Frank A. Garbutt of July 
8, 1940 to Directors of Mutual Gold Corporation. 
Include date, heading, addressee, and salutation. 
Skip to second page, last paragraph begmning ‘‘In 
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reporting the milling results—’’ Include said para- 
graph and everything thereafter to and imcluding 
the paragraph about the middle of the third page 
beginning ‘‘The average assay value is $4.52.’’ Skip 
to and include the signature. 

No. V. Letter dated Los Angeles, California, 
February 15, 1941, to Richard G. Adams, from 
Frank A. Garbutt. 

No. W. Letter dated Los Angeles, California, 
February 5, 1941, to Mr. Harry Chandler, Alice 
Clark Ryan, from Frank A. Garbutt. 


V. 
The following parts of the deposition of Helen 
M. Sutherland: 


1. Page 10, lines 20 to 24, inclusive. 
2. Page 11, lines 5 to 15, inclusive. 
3. Page 12, lines 2 to 4, inclusive. 
4, Page 12, line 11, to page 13, line 7, inclusive. 
VI. 
The following parts of the deposition of M. I. 
Higgens: 


1. Page 25, line 23, to page 27, line 21, inclusive. 
Page 28, line 17, to page 29, line 10, inclusive. 
Page 29, line 26, to page 30, line 6, inclusive. 
Page 31, lines 14 to 24, inelusive. 

Page 34, lines 20 to 23, inclusive. 

Page 35, lines 4 to 11, inclusive. 

Page 37, line 10, to page 38, line 3, inclusive. 
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VII. 


The following parts of the deposition of Maybelle 
Higgens: 
1. Page 4, line 18, to page 45, line 21, inclusive. 


VIII. 


The following parts of the deposition of A. P. 
Bateham: 

J. Page 58, line 23, to page 59, line 18, inclusive. 

2. Page 62, lines 11 and 12. 

3. Page 63, lines 8 to 29, inclusive. 


TX. 

The following parts of the deposition of Frank 
A. Garbutt; case of Vance v. Mutual Gold Mining 
Company: 

1. Page 3, lines 3 and 4. 

Page 5, lines 6 to 9, inclusive. 

Page 14, line 10, to page 15, line 13, inclusive. 
Page 22, lines 21 to 23, inclusive. 

Page 40, line 20, to page 41, line 3, inclusive. 

6. Page 41, line 11, beginning with ‘‘I told,’’ to 
line 15, inclusive. 

7. Page 50, lines 9 to 19, inclusive. 

8. Page 51, line 5, to page 52, line 26, inclusive. 

9. Page 76, line 7, to page 78, line 1, inclusive. 

10. Page 96, line 23, to page 98, line 5, inclusive. 

11. Page 98, line 22, to page 99, line 5, inclusive. 

12. Page 103, lines 1 to 16, inclusive. 

13. Page 106, lines 8 to 14, inclusive. 
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Dy. 

The following parts of the Deposition of G. H. 
Ferbert: 

I am a Stockholder of Mutual Gold Corporation 
and have been one continuously since the fall of 
1933. I own about 90,000 shares. From the time 
I first took stock in 1933, up until through the fall 
of 1937, I made advances and took treasury stock 
for them. I also bought a hundred thousand shares 
of stock at a cent a share, and I bought some at a 
cent and a half a share. I sold this stock for what 
T paid for it, and there was no profit in it and no 
loss. I was elected a director of the corporation 
in 1936 and took the directors’ oath in August, 1938. 
I have been one continuously since. The corpora- 
tion owes me, I think, between $1,200 and $1,300 
which I have advanced since May, 1938. I advanced 
moneys to pay lumber bills, the Lone Pine Lumber 
Company, Bishop Hardware Company in Mono 
County, California, watchman’s wages to Mr. Stur- 
geon, and minor bills in Spokane for the office. I 
advanced money to the office, and they paid it out 
for bills, whatever they were. I am conversant 
with the business affairs of the corporation, and 
have been since I became a Stockholder, and 
especially since I became a director. 

The corporation needed new mining equipment 
but did not have the money to buy it, or to operate 
with the old equipment. It did not have the money 
to pay an installment of $10,000.00 falling due on 
November 1, 1938 to the owners. I did not know of 
any way by which it could raise any more money. 


vs. Frank A. Garbutt, et al. 819 


Lloyd Vance made a written offer to the Board 
of Directors to finance the company on certain con- 
ditions, but I did not favor it. I proposed to go 
to California and get a contract with Frank A. 
Garbutt or some one that he would interest for us. 
I went to Los Angeles with Mr. Stiegler and Mr. 
Grill—I believe Mr. Collins was down there—to see 
Mr. Garbutt about that contract. As director, I 
voted for the Garbutt contract in preference to the 
Vance contract. I based my opinion on the man 
himself. I wanted him on account of his experience. 
He had been at mining for a lifetime and he was 
financially responsible, and I thought we would get 
a fair deal. 

The Stockholders’ meeting of September 24, 1938 
was called off wpon advice of counsel, who stated 
that the Stockholders had already conferred all the 
powers they had upon the board. No further power 
was necessary. I paid my own expenses as director. 
They consisted of traveling expenses to Yakima, 
Spokane and Seattle, railroad fares to Los Angeles, 
hotel bills, telephone, telegraph, tolls. I have never 
been repaid. Mr. Garbutt never advanced me any 
money in connection with his dealings with Mutual 
Gold Corporation property. 

1. Page 17, line 1, to page 18, line 1, inclusive. 
Page 18, line 22, to page 19, line 1, inclusive. 
Page 21, line 25, to page 22, line 10, inclusive. 
Page 24, line 1, to page 25, line 1, inclusive. 
Page 27, line 19, to page 28, line 7, inclusive. 

6. Page 29, line 16, beginning with ‘‘Were’’, to 
page 30, line 1, inclusive. 
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7. Page 35, line 12, to page 36, line 24, inclusive. 
8. Page 37, line 17, to page 38, line 23, inclusive. 
9. Page 39, line 15, to page 40, line 1, inclusive. 
10. Page 40, line 16, to page 41, line 1, inclusive. 


x, 
The following parts of the Deposition of J. H. 

Vance: 

1. Page 2, lines 1 to 21, inclusive. 

Page 2, line 27, to page 4, line 3, inclusive. 

Page 13, line 18, to page 14, line 18, inclusive. 

Page 17, line 3, to page 18, line 9, inclusive. 

Page 22, lines 18 to 16, inclusive. 

Page 25, line 12, to page 26, line 27, inclusive. 

Page 30, line 6, to page 31, line 4, inclusive. 

Page 33, lines 5 to 23, inclusive. 

Page 34, line 22, to page 35, line 3, inclusive. 
Page 35, line 26, to page 36, line 4, inclusive. 
Page 36, lines 11 to 22, inclusive. 

Page 36, line 30, to page 37, line 5, inclusive. 
Page 38, line 7, to page 39, line 9, inclusive. 
Page 39, lines 14 to 25, inclusive. 
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XII. 

This designation of additional parts of the record 
by appellees Frank A. Garbutt, Alice Clark Ryan, 
Mutual Gold Corporation, and Log Cabin Mines 
Company. 

DAVID E. HINCKLE 
Attorney for appellees Frank A. Garbutt, 
Alice Clark Ryan, Mutual Gold Corpora- 
tion, and Long Cabin Mines Company. 
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Received copy of the within Designation of addi- 
tional parts of the record thought to be material by 
appellees Frank A. Garbutt, Alice Clark Ryan, Mu- 
tual Gold Corporation, and Log Cabin Mines Com- 
pany on this 13th day of March, 1942. 

W. 4H. ABEL, 
O. C. MOORE, 
FREDERICK D. ANDERSON, 
By FREDERICK D. ANDERSON, 
Attorneys for Appellants 


Received copy of the within Designation of addi- 
tional parts of the record thought to be material by 
appellees Frank A. Garbutt, Alice Clark Ryan, Mu- 
tual Gold Corporation, and Log Cabin Mines Com- 
pany on this 18th day of March, 1942. 

' RICHARD G. ADAMS, 
By RICHARD G. ADAMS, 
Attorney for Appellee Chandis 
Securities Company 


[Endorsed]: Filed Mar. 14, 1942. 


[Title of Circuit Court of Appeals and Cause. ] 


SUPPLEMENTAL DESIGNATION OF 
CONTENTS OF RECORD ON APPEAL 


Appellants herein designate the following por- 
tions of the record, proceedings and documents 
transmitted to this Court by the Clerk of the Dis- 
trict Court of the United States, for the Southern 
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District of California, Central Division, to be con- 
tained in the record on appeal, which portions are 
supplemental to those heretofore designated by ap- 
pellants under date of March 3, 1942, to wit: 


I. The following portions of the Reporter’s 
Transcript of proceedings had and testimony taken 
on the trial: 

1. Page 426, line 8, through the word ‘‘gross’’ 
in line 12. 

2. Page 444, line 25, to page 445 Fine 14, inclu- 
sive. 

3. Page 449, line 14, through the words and fig- 
uzes ‘‘and No. 4’’ in line 19, inclusive. 

4, Page 541, lines 1 to 20 inclusive. 

IJ. The following portions of the deposition of 
Helen M. Sutherland: 

1. Page 13, line 10, to page 14, line 1, inclusive. 

2. Page 14, line 14, to page 19, line 19, inclusive. 

3. Page 20, line 13, to page 21, line 4, inclusive. 

III. The following portions of the deposition of 
M. I. Higgens: 


1. Page 29, lines 11 to 25 inclusive. 
2. Page 30, lines 7 to 26 inclusive. 
3. Page 34, line 24, to page 35, line 3, inclusive. 
4. Page 35, line 12, to page 36, line 22, inclusive. 
5. Page 38, lines 17 to 21 inclusive. 

- 6. Page 39, line 1 to page 40, line 12, inclusive. 


IV. The following portions of the deposition of 
Maybelle Higgens: 
1. Page 50, lines 1 to 12 inclusive. 


vs. Frank A. Garbutt, et al. 823 


V. The following portions of the deposition of 
A. P. Bateham: 


i 


Page 63, line 30, to page 64, line 8, inclusive. 


VI. The following portions of the deposition of 
Frank A. Garbutt in the case of ‘‘J. A. Vance vs. 
Mutual Gold Mining Company”’ in the Superior 
Court of the State of Washington in and for the 
City of Spokane, No. 103068, to wit: 


1. Page 3, line 15, to page 5, line 5, inclusive. 

2. Page 41, lines 5 to 8 inclusive. 

3. Page 44, line 17 to page 48, line 12, inclusive. 

4. Page 75, line 24 to page 76, line 6, inclusive. 

5. Page 87, line 19, to page 88, line 13, inclusive. 

6. Page 98, lines 6 to 21 inclusive. 

7. Page 106, line 15 to page 107, line 15, inclusive. 

VII. The following portions of the deposition of 
G. H. Ferbert: 

1. Page 25, line 2, to page 26, line 12 inclusive. 

2. Page 38, line 24, to page 39, line 14 inclusive. 

3. Page 41, lines 2 to 7 inclusive. 


VIII. The following portions of the deposition 


of J. A. Vance: 
1. Page 18, line 10 to page 22, line 11, inclusive. 
2. Page 22, line 17, to page 25, line 11 inclusive. 
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Page 33, lines 24 to 30, inclusive. 

Page 37, line 6, to page 38, line 6, inclusive. 
Page 40, line 4, to page 41, line 3, inclusive. 
Page 44, lines 8 to 14, inclusive. 

Page 45, hnes 16 to 28, inclusive. 
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IX. This supplemental designation of contents 
of record on appeal, including stipulation set forth 
below. 


Dated: March 25, 1942. 
W. H. ABEL, 
O. C. MOORE, 
FREDERICK D. ANDERSON, 
By FREDERICK D. ANDERSON, 
Attorneys for Appellants 
Address: 650 Subway Terminal Bldg. 
Los Angeles, California 
Telephone: MIchigan 0804 


Receipt of copy of the foregoing Supplemental 
Designation of Contents of Record on Appeal is 
hereby acknowledged this 25th day of March, 
1942, by David EK. Hinckle, attorney for appellees 
Frank A. Garbutt, Alice Clark Ryan, Mutual Gold 
Corporation and Log Cabin Mines Company, and 

It is hereby stipulated that said Supplemental 
Designation of Contents of Record on Appeal be 
included in the printed record and that appellants 
by such designation and stipulation do not waive 
any right they may have under rule 75(e), or any 
other rule, in connection with the designation of 
additional parts of the record heretofore made by 
said appellees. 

It is further stipulated that neither appellants 
nor said appellees will make further designation of 
matters to be included in the printed record. 

It is further stipulated that Exhibits 7, 63 and 
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‘““K’ designated by said appellee to be included in 
the printed record, shall be omitted therefrom. 
Dated: March 25, 1942. 
DAVID EK. HINCKLE, 
Attorney for Appellees Frank A. Garbutt, 
Alice Clark Ryan, Mutual Gold Corpora- 
tion and Log Cabin Mines Company. 
W. H. ABEL, 
O. C. MOORE, 
FREDERICK D. ANDERSON, 
By FREDERICK D. ANDERSON, 
Attorneys for Appellants 
Receipt of copy of the foregoing Supplemental 
Designation of Contents of Record on Appeal with 
stipulation annexed thereto is hereby acknowledged 
this 25th day of March, 1942. 
Dated: March 25, 1942. 
RICHARD G. ADAMS, 
Attorney for appellee Chandis 
Securities Company 
[Endorsed]: Filed Mar. 27, 1942. 


